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he Port of Seattle is one of the largest and most

complex local governments in Washington State.
A major share of its budget was spent on construction
and capital projects — more than a half-a-billion dollars
in each of the past three years. For that reason, we
used our performance audit authority under Initiative
900 to take an in-depth look at how the Port manages
construction projects.

We are pleased to present the results of that audit,
which brings to light serious and pervasive issues in
the Port's management of these projects. According
to the audit, the Port Commission provided insufficient
oversight over contracting practices and the Port did
not have adequate systems in place to protect taxpayer
dollars from misuse, abuse and misappropriation. To
the degree the Port had these systems in place, they
were not always followed.

The far-reaching recommendations in this report can
steer the Port on a new course toward the accountability
and transparency citizens expect and deserve. Among
the recommendations:

e Appointa Chief Procurement Officer. All procurement
authority, including contract awards, approval of
contract change orders and amendments and other
related activities should be re-assigned to the CPO.

e The Port Commission should re-assert its
responsibility for Port management. The elected
Commissioners should provide stronger oversight
of Port operations and take back much of the
decision-making responsibility that has been
delegated to Port management, particularly as it
relates to capital projects.

e Restructure the Port’s internal audit function. The
individual or individuals in this position should
report directly to the Port's Chief Executive and
an independent audit committee, not to the Chief
Financial Officer.

If followed, these and other recommendations provide
the Port of Seattle a genuine opportunity to reduce the
Port’s vulnerability to loss and to ensure construction
projects are completed on time and within projected
costs. We hope the Port will use our recommendations
in the spirit in which they are offered — as a constructive
blueprint for the efficient use of taxpayer dollars.

For this audit, we contracted with two high-caliber

private firms to provide

needed specialized ﬂ@[}wf )
expertise. Cotton 2
& Co. is recognized Y

nationally as an
expert in management
of government
construction projects
and in forensic auditing.
The firm’s owner, David
Cotton, has helped
author national auditing
standards. The other
firm, CDR Consultants,
is frequently called
on by the U.S. Court
of Federal Claims as
an expert witness on
issues related to project management, construction
claims analysis and construction scheduling.

Brian Sonntag, CGFM
Washington State Auditor

These firms — through document review and interviews —
took a thorough look at Port construction management.
We appreciate their professionalism and are fully
satisfied that their high quality work is independent,
objective and accurate.

This is not the end of our audit work at the Port. Next
year, we plan to conduct another performance audit
that takes a broader look at Port operations beyond
construction management. We also intend to follow up
with a review in 2009 to assess the Port’s actions in
addressing the conditions identified in this audit.

The Port of Seattle is embarking on a new era. It hired
a new Chief Executive Officer earlier this year, and most
of the issues identified in this audit occurred before his
tenure. In addition, two new members were elected
to the Port’s five-member Commission in November,
reflecting citizens’ demands for greater accountability.

The new Chief Executive Officer has expressed a
commitment to address the issues raised in the audit.
We support his vision and recognize the challenges he
faces in working with the Commission and Port staff to
bring about positive and needed changes.

=4



his audit was conducted under the authority of

citizen-approved Initiative 900. We contracted
with the private firms of Cotton & Company and CDR
Consultants to conduct the audit. Their complete report
follows this executive summary.

The firms performed fieldwork between March and
October 2007. They identified significant and widespread
issues and made 51 recommendations to address those
conditions.

The overarching conclusions include:

e The Port lacks sufficient policies and procedures
to safeguard public assets from misuse, abuse and
fraud. In cases in which controls are in place, they
are not always followed.

e The Port Commission has largely delegated decision-
making responsibilities for construction projects to
Port management and employees. In some cases,
vendors control projects and make decisions that
should be made by the Port

e Port executive management has withheld information
fromand sometimes has misinformed the Commission
about the terms and progress of construction
projects.

These conditions are caused by:

The Port Commission’s adoption of Resolution 3181,
delegating some of its decision-making authority to Port
administration, including some oversight of construction
management. The former Chief Executive Officer’s broad
interpretation of the resolution effectively distanced the
Commission from information and oversight authority
of capital projects. The audit found no record of the
Commission reassessing or questioning whether it was
meeting its responsibilities to oversee construction
projects.

e Port management does not segregate the duties of
procurement and contractor oversight. Portemployees
routinely award contracts and then oversee the
contractors they selected. This creates a conflict of
interest because those who work with the contractors
may develop working relationships that prevent them
from awarding and overseeing contracts with a higher
degree of objectivity and diligence.

e Port commissioners have largely ceded the authority
to award and manage contracts to low- and mid-level

project managers.

e According to an e-mail to the contracted auditors,
the Port maintains it “is not subject to any specific
legislative framework governing its procurement
practices other than those which govern public works
design and construction contracts.”

e The Port does not enforce standard construction
contract provisions, leading to significant cost and
schedule overruns.

These conditions leave the Port's construction
management vulnerable to fraud, waste and abuse. For
example, Port management authorized a Third Runway
contract that cost $32.7 million more than the Port
engineer’s original estimate. The contract violated state
law, and details of the arrangement were concealed from
the Commission.

In addition, a consulting agreement awarded in 1998
increased without competition from $S10 million to more
than $120 million and is being used to augment Port
staffing, unnecessarily costing taxpayers $60.5 million.

To address the conditions, the audit recommends:

e The Port should establish a Chief Procurement Officer
(CPO) position, reporting directly to the Port's Chief
Executive Officer and responsible for managing and
overseeing all procurementrelated activity. This
individual should have the authority to hire trained and
independent procurement staff members to review
and approve all procurement-related transactions. All
current delegation of authority related to procurement,
including contract awards, approval of contract
changes and amendments, and related activities
should be rescinded and reassigned to the CPO.

e The Port Commission should re-evaluate the
delegation of responsibility encompassed in
Resolution 3181. Commissioners should develop
and issue a new delegation of authority resolution
that more clearly defines their intent with respect to
construction management and how Port management
reports to the Commission and the public concerning
construction.

e The Port Commission should designate the internal
auditor to report directly to the Port CEO and the
Port's audit committee. The internal auditor should

Continued next page

* The Port Commission adopted Resolution 3181 in November 1994, delegating authority to the Port CEO for authorizing 1
and amending construction contracts and change orders. It requires the CEO to report certain matters to Commissioners.



not be under the direct supervision or management
of or have performance appraisals done by either the
Director of Accounting, Internal Audit & Procurement
Services or the Chief Financial Officer.

The auditors noted two other issues related to the major
findings described above:

e The Port needs to clarify its One Percent for the Arts
policy. The Third Runway wall art that cost taxpayers
between $257,000 and $1 million (the Port could
not provide a figure for how much it spent on the
project) appears to contradict the policy that art be
visible to the general public.

e Port personnel altered audit evidence and impeded
access to information. Some were uncooperative
during the audit fieldwork.

The six major findings in the report

e Port construction management lacks cost controls
and accountability.

e The Port circumvents competition requirements
in violation of its own policies and sometimes in

The objectives of the audit were to:

1. Determine if the Port of Seattle effectively planned,
designed and managed its construction projects,
including its Third Runway Project, in order to:

e Minimize all costs associated with its construction
projects, including but not limited to engineering,
land acquisition, environmental review, permitting
and construction.

e Minimize unnecessary change orders and delays
that result in extra costs; and.

2. If not, determine the resulting costs and what can be
done to reduce them.

Additionally, Initiative 900 directs the State Auditor’s Office
to address the following elements:

1. Identification of cost savings.

2. ldentification of services that can be reduced or
eliminated.

violation of state law.

e Port policies and Port management’s interpretations
of its policies result in a lack of transparency and
thwart Commission oversight of construction
management activities.

e Port construction management
incomplete and disorganized.

records are

e The Port fails to enforce basic contract requirements,
resulting in delays, extra costs, and an inability to
defend against claims.

e Port construction management is vulnerable to fraud,
waste and abuse.

Cost savings

The auditors identified $97.2 million in unnecessary costs.
The Port has the potential to avoid similar costs in the
future if it institutes every audit recommendation.

The audit cost $785,940. The scope limitations presented
by the Port prolonged the audit fieldwork and necessitated
the Auditor's Office to add $334,905 to the original
contract amount.

3. lIdentification of programs or services that can be
transferred to the private sector.

4. Analysis of gaps or overlaps in programs or services
and recommendations to correct them.

5. Feasibility of pooling

the entity’s information The complete text of
technology systems. Initiative 900 is available
6. Analysis of the roles and at www.sao.wa.gov/
functions of the entity PerformanceAudit/
and recommendations - ppepocyments/i900.pdf

to change or eliminate
roles or functions.

7. Recommendations for statutory or regulatory changes
that may be necessary for the entity to properly carry
out its functions.

8. Analysis of the entity’s performance data, performance
measures and self-assessment systems.

9. lIdentification of best practices.



he scope of the audit included all construction projects

and related consulting agreements active from January
2004 through March 2007. The audit fieldwork began in
March 2007 and concluded in October 2007.

This performance audit was conducted in accordance
with generally accepted government auditing standards.
Those standards require that we plan and perform the
audit to obtain sufficient, appropriate evidence to provide a
reasonable basis for our findings and conclusions based on
our audit objectives. We believe that the evidence obtained
provides a reasonable basis for our findings and conclusions
based on our audit objectives except for the effects, if any,
of the scope limitations, as explained below.

In planning the audit, we gained an understanding of internal
controls that relate to the audit objectives. As part of our
survey and testing phases, we determined whether proper
internal controls were placed in operation.

Scope limitations

The auditors faced difficulties during their fieldwork,
effectively limiting the scope of the audit. Instances
occurred in which Port staff delayed responding to and,
in some cases, impeded access to information. In other
situations, information appeared to have been altered before
it was provided to the auditors and the auditors concluded
it could not be relied on. Some construction-related records
were updated after being requested by auditors, making it
difficult to determine how well the records were maintained
under normal circumstances. While most Port employees
were responsive and cooperative with auditor requests,
several staff members were not. These conditions are
explained in more detail in Finding 7-A and Appendix A of
the report.

Three areas of fieldwork are crucial to achieving the audit’s
objectives:

ashington voters approved Initiative 900 in

November 2005, giving the State Auditor’s Office
the authority to conduct independent performance
audits of state and local government entities on behalf of
citizens. The purpose of conducting these performance
audits is to promote accountability and cost-effective
uses of public resources.

e Reviewing construction management records and
documents as they are maintained in the normal course
of business.

e Accessing construction management information and
files, both hard copy and electronically, in an efficient
and timely manner.

e Meeting with and interview Port employees and obtain
candid answers to questions about construction
management.

Each of those activities was blocked or compromised by the
Port employees.

Auditing standards allow auditors to request letters from entity
employees verifying that the information they provided during
the audit is accurate and complete. This is a routine part of
audit work, and such a request was made to the Port. After the
Port’s initial refusal to sign the letters, most were signed and
submitted to the auditors, but without complete assurances.

We do not believe the scope limitations presented by the
Port undermined the validity of any of the audit findings,
conclusions or recommendations. However, conditions noted
in the report may be more serious than reported, and there
may be additional findings that the audit firm was unable to
discover, develop and report.

Government auditing standards state that the report
may recognize commendations if they apply to the audit
objectives. The auditors asked Port officials to identify
noteworthy construction management accomplishments in
March 2007. The Port provided the information in July and
August 2007, in some cases after auditors had completed
field work in certain areas. Because of the delay in receiving
the information and the scope limitations described above,
auditors did not verify the accuracy of the information. The
unaudited information is in Appendix D of the report.

The State Auditor's Office engaged Cotton & Company
to conduct this performance audit in accordance with
Government Auditing Standards. Those standards require
that the auditor plan and perform the audit to obtain sufficient,
appropriate evidence that provides a reasonable basis for
the findings and conclusions based on the audit objectives.

The Port's full response to the audit findings and
recommendations are in Appendix E of the report.



1-A POS Approved Change Orders without Sufficient Evidence of Having Evaluated Proposed Costs | Unquantifiable

1-B POS's Failure to Timely Process Change Orders and Poor Change Order Documentation Resulted | $105,535
in an Overpayment of $105,535.50.

1-C POS Failed to Obtain an $80,000 Credit When Original Scope Work Was Deleted, and POS Wrongly | $80,000
Issued a 329-Day Time Extension for Work That Was Never Performed.

1D POS'’s Inadequate Review of Change Order Proposals Resulted in Overpayment of Contractor | $7,202
Markups

1-E POS Altered Contractor Invoices in Order to Pay a Contractor for Work that Exceeded the Amounts | Unquantifiable
Authorized by Law and in Violation of the POS Commission’s Delegation of Authority

2-A POS Circumvents Competition Requirements by Awarding Contracts at “Less Competition | Unquantifiable
Required” Levels and then Amending the Contracts to Higher Levels, Splitting Purchases, and
Awarding Sequential No Competition Contracts

2B /$\Consulting Agreement Awarded in 1993 Grew without Competition from $950,000 to More than | Unquantifiable

30 Million

2-C A Consulting Agreement Awarded in 1998 Grew without Competition from $10 million to More | $60,483,000
than $120 Million and Is Being Used to Augment POS Staffing at Considerable Cost

2-D POS Awarded a $1.4 Million Consulting Agreement without Evidence of Competition and Awarded | Unquantifiable
a $2.7 Million Consulting Agreement without Competition.

2E POS Altered Contractor Invoices in Order to Pay a Contractor for Work that Exceeded the Amounts | Unquantifiable
Authorized Law and in Violation of the POS Commission’s Delegation of Authority (This is the same
as Finding 1-E)

2-F The Small Works Roster Program Has Resulted in Repeated Awards to the Same Contractors, the [ Unquantifiable
Small Works Random Rotation Process Can be Circumvented to Allow Preferred Contractors to be
Added to Selection Lists, and the Solicitation Invitation Process Can be Circumvented

3A A 3rd Runway Procurement Violated Applicable Procurement Laws, and Details of this Unusual [ $32,777,042
Procurement Were Concealed from the POS Commission

3B POS Management Is Not Providing the POS Commission with Reports on Contract Administration/ | Unquantifiable
Bid Irregularities and Information Related to Professional and Consulting Services as Required
by the Commission’s Delegation of Authority; and the Authority to Award Consulting Services
Contracts Needs to be Clarified

3C A PSA Agreement and Amendments to that Agreement were Approved in Amounts that Exceeded | Unquantifiable
the Delegated Authority of the POS Managers Involved

3D A Major 3rd Runway Construction Contract Is being Managed by a Former Employee of the | Unquantifiable
Contractor; and a Consultant Served on a Selection Committee that Awarded a $5.8 Million
Contract to One of His Company’s Subcontractors.

4-A POS Project Management Information Systems Data are Incomplete, Out-of-Date, and Inaccurate | Unquantifiable
When Compared to Project Records

4-B POS Requirements for Preparation of Project Notebooks Are Not Enforced, are Inconsistent | Unquantifiable
Between Divisions, and Project Notebooks are Missing, Incomplete, Out of Date, and Not Easily
Accessible by Stakeholders

4-C The “Livelink” Construction Document Management System (CDMS) is Not Being Used Properly | $864,463

5A POS's Failure to Enforce Contract Requirements Contributes to Significant Schedule Overruns and | $2,910,400
an Inability to Recover a Minimum of $1,208,000

6-A POS Construction Management is Vulnerable to Fraud, Waste, and Abuse Unquantifiable

7-A POS Personnel Altered Audit Evidence, Impeded Access to Information and, In Some Cases, were | Unquantifiable
Uncooperative

7-B The 3rd Runway Wall Art Indicates that POS’'s One Percent for the Arts Policies Need to Be | Unquantifiable
Clarified

7C The POS Internal Auditor Lacks Organizational Independence Unquantifiable

Total cost savings: $97,227,643




Initiative 900 Elements
1. Identification of cost savings.

Audit Findings

1-A 1B, 1-C, 1D, 1-E, 2-A, 2B, 2-C, 2D, 2-E, 3A, 3B,
3C, 3D, 4-A, 4B, 4C, 5-A, 6-A, 7B, 7-C

2. ldentification of services that can be reduced or eliminated.

The audit scope focused on the assessment of construction
management practices, which involves tasks that cannot
be reduced or eliminated.

3. ldentification of programs or services that can be transferred to
the private sector.

The audit scope focused on the assessment of
construction management practices, which the Port
already has outsourced. Opportunities to reduce the cost
of outsourcing were identified (See Finding 2-C).

4. Analysis of gaps or overlaps in programs or services and
recommendations to correct gaps or overlaps.

1-A 1B, 1C, 1D, 1-E, 2B, 2C, 2D, 2-E, 5-A

5. Feasibility of pooling information technology systems. 4-A

6. Analysis of the roles and functions at the Port of Seattle and | 1-A, 1-B, 1-C, 1D, 1-E, 2-A, 2B, 2-C, 2D, 2-E, 3-A, 3B,

recommendations to change or eliminate roles or functions. 3C, 3D, 4C, 5-A, 6-A, 7B, 7-C

7. Recommendations for statutory or regulatory changes that may be | 1-A, 1-B, 1-C, 1-D, 1-E, 2-A, 2-B, 2-C, 2-D, 2-E, 3-A, 3B,

necessary for the Port of Seattle to properly carry out its functions. | 3-C, 3-D, 4-A, 4B, 4-C, 5-A, 6-A

8. Analysis of the Port of Seattle’s performance data, performance [ 5-A

measures and self-assessment systems.

9. Identification of best practices. 1-A, 1-B, 1-C, 1D, 1-E, 2-A, 2B, 2C, 2D, 2-E, 3-A, 3B,
3-C, 3D, 4-A, 4B, 4-C, 5-A, 6-A, 7-C

The audit makes several recommendations to the e
Washington State Legislature. They are abbreviated
here; see Appendix C for the full text of the
recommendations.

e (Clarify the Revised Code of Washington with respect
to the competition required in procurements that result
in expenditures of public funds and revise the Code e
section that governs small works roster contract
procedures.

he release of this audit report triggers a series of
actions by the Port Commission. The Commission o
will take the following actions:

e Hold at least one public hearing within 30 days of this
report’s issuance to receive public testimony on the
report. Notices of those hearings are posted with
report to the State Auditor's Web site.

Make a decision whether or not state and local
governments should have wide latitude to award sole
source contracts for goods and services. Current law
gives them wide latitude. If the intent is not to give
them wide latitude, revise several laws to reflect that
intention.

Consider revising the law entitled “small works roster
contract procedures, limited works process.” Remove
the phrase “other than a port district” from the law.

in this report during the budgeting process.

Issue an annual report by July 1 detailing the Port’s
progress in responding to the State Auditor's
recommendations. The report must justify any
recommendations the Port Commission did not respond
to and detail additional corrective measures taken.

Follow-up performance audits of any state or local

government entity or program may be conducted when

e Consider the findings and recommendations contained

determined necessary by the State Auditor.
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Cotton&
Company

November 27, 2007

The Honorable Brian Sonntag, CGFM

Washington State Auditor
Washington State Auditor’s Office
3200 Capitol Boulevard, SW
Olympia, Washington 98504-0031

Dear Mr. Sonntag:

635 Slaters Lane P: 703.836.6701
4" Floor F: 703.836.0941
Alexandria, VA 22314 WWW.Coltoncpa.com

In accordance with the terms of our contract with your office, Cotton & Company LLP and CDR
Consultants conducted a performance audit of the Port of Seattle’s construction management.
The enclosed report provides an audit summary, objectives, scope, scope limitations,
methodology, detailed findings, and recommendations.

We appreciate the support provided by you as well as Bonnie Clubb, Chris Cortines, and other
members of your staff. Some personnel from the Port of Seattle were very cooperative and
helpful during the audit, and we appreciate that assistance.

We are available to meet with you to discuss our audit results in more detail at your convenience.

Very truly yours,

CoTTON & COMPANY LLP

David L. Cotton, CPA, CFE, CGFM
Chairman

CDR CONSULTANTS

L

Patti M. Jones, PMP, PSP
President



CONTENTS

SECTION PAGE
Abbreviations iv
Audit Summary 1
Port of Seattle Background 1
Audit Results 2
Summary of Audit Findings 2

Audit Finding 1: POS Construction Management Lacked Cost Controls and

Accountability 2

Audit Finding 2: POS Frequently Circumvented Competition Requirements in

Violation of Its Own Policies and Sometimes in Violation of State Law 3

Audit Finding 3: POS Policies and POS Management’s Interpretations of These

Policies Resulted in a Lack of Transparency and Thwarted Commission Oversight of

Construction Management Activities 4

Audit Finding 4: POS Construction Management Records were Incomplete and

Disorganized 6

Audit Finding 5: POS Failed to Enforce Basic Contract Requirements, Resulting in

Delays, Extra Costs, and an Inability to Defend Against Claims 7

Audit Finding 6: POS Construction Management is Vulnerable to Fraud, Waste, and

Abuse 8

Other Matters Noted During the Audit 12
Summary of Recommendations 12
POS Response 12
Auditors’ Additional Comments 13
Obijectives, Scope, Scope Limitations, and Methodology 13

Objectives 13

Scope 14

Scope Limitations 14

Methodology 15
Initiative 900 Elements 16
Estimated Cost Savings 16
Tables

| Recommendations for POS and Corresponding Findings 17
Il Comparison of Initiative 900 Elements and Audit Findings 22
111  Estimated Cost Savings 23

Cottonér
Company

CONSULTANTS




SECTION PAGE

Detailed Findings and Recommendations 25
Audit Finding 1: POS Construction Management Lacked Cost Controls and
Accountability 25
1A POS approved change orders without sufficient evidence of having evaluated
proposed costs. 25
1B POS’s failure to timely process change orders and poor change order
documentation resulted in an overpayment of $105,535. 30

POS failed to obtain an $80,000 credit when original scope work was deleted,
1-C and POS wrongly issued a 329-day time extension for work that was never

performed. 36
1-D POS performed inadequate reviews of change-order proposals, resulting in
overpayment of contractor markups. 45

POS altered contractor invoices to pay a contractor for work that exceeded the
1-E  maximum contract amount set by law, thus violating state law and the
Commission’s delegation of authority. 47

Audit Finding 2: POS Frequently Circumvented Competition Requirements in Violation
of Its Own Policies and Sometimes in Violation of State Law 53

POS circumvented competition requirements by awarding contracts at “less
2-A competition required” levels and then amending the contracts to higher levels,

split purchases, and awarded sequential no-competition contracts. 53
2-B A consulting agreement awarded in 1993 grew without competition from
$950,000 to more than $30 million. 69

A consulting agreement awarded in 1998 grew without competition from $10
2-C  million to more than $120 million and is being used to augment POS staffing
at considerable cost. 76

POS awarded a $1.4 million consulting agreement without evidence of
2-D competition and awarded a $2.7 million consulting agreement without
competition. 89

POS altered contractor invoices to pay for work that exceeded the maximum
2-E contract amount set by law, thus violating state law and the Commission’s
delegation of authority. (This is the same as finding 1-E.) 97

POS repeatedly awards Small Works Roster Program contracts to the same
few contractors. The Small Works Roster Program’s random contractor
2-F rotation process can be circumvented to allow preferred contractors to be
added to the Invitation for Bid list. The solicitation invitation process can be
circumvented. 98

Audit Finding 3: POS Policies and POS Management’s Interpretations of These Policies
Resulted in a Lack of Transparency and Thwarted Commission Oversight of Construction

Management Activities 108
3-A A 3" Runway Project procurement violated applicable procurement laws, and
POS concealed details of this unusual procurement from the POS Commission. 108

POS management did not provide reports on contract administration/bid
irregularities and information related to professional and consulting services to
3-B the POS Commission, as required by the Commission’s delegation of
authority. It interpreted Resolution 3181 to permit disclosure of minimal
information. 123

& 2
comone  CDR

CONSULTANTS




SECTION PAGE
3-C POS managers approved a PSA agreement and amendments to that agreement
in amounts that exceeded the delegated authority of these managers. 127
A former employee of one contractor managed that contractor’s major 3"
3D Runway construction contract. A POS consultant served on a selection
committee that awarded a $5.8 million contract to one of his company’s
subcontractors. 133
Audit Finding 4: POS Construction Management Records were Incomplete and
Disorganized 138
POS project management information systems data were incomplete, outdated,
4-A . .
and inaccurate when compared to project records. 138
POS requirements for Project Notebooks are not enforced, and requirements
4-B are inconsistent between POS divisions. Project Notebooks were missing,
incomplete, not updated, and not easily accessible by stakeholders. 146
POS paid $864,463 for an electronic construction document management
4-C system (“Livelink”), and the contract required POS contractors to use this
system on specified projects, but neither POS nor its contractors have used the
system as intended. 154
Audit Finding 5: POS Failed to Enforce Basic Contract Requirements, Resulting in
Delays, Extra Costs, and an Inability to Defend Against Claims 164
POS repeatedly failed to enforce standard contract provisions that reduce a
5.A public owner’s risk of project cost and schedule overruns. This Condition
limited POS’s ability to successfully defend against contractor claims and led
to POS’s failure to recover $2,910,400 in liquidated damages. 164
Audit Finding 6: POS Construction Management is Vulnerable to Fraud, Waste, and
Abuse 185
6-A POS construction management is vulnerable to fraud, waste, and abuse. 185
Other Matters Noted During the Audit 195
POS personnel altered audit evidence, impeded access to information, in some
7-A cases were uncooperative, and refused to provide management representation
letters as requested during the audit. 195
7-B Management of the 3" Runway Wall Art project indicated that POS’s one-
percent-for-the-arts policies are unclear. 207
7-C The POS internal auditor lacked organizational independence. 210
APPENDIXES
A Obijectives, Scope, Scope Limitations, and Methodology A-1
B Management Representations Requested, Chronology of Efforts to Obtain
Representations, and Representations Not Provided B-1
C Recommendations for the Washington State Legislature C-1
D Noteworthy Port of Seattle Accomplishments (Unaudited) D-1
E

Port of Seattle Response to the Performance Audit of the Port of Seattle’s
Construction Management

Cottonér
Company -

CONSULTANTS




AACE
ABA
AJE
AFS
AV-PMG
CB
CDMS
CDR
CEO
CFO
CIP
CM
CMPU
CO
COSO
CPM
CPO
DBB
DOT
DRB
EIA
ENR
FAA
FAR
GAGAS
GCC
GC/ICM
IDR
JLARC
LDs
MIS
MWBE
NASPO
NTE
NTP
PACT
PCS

Cottonér
Company

ABBREVIATIONS

Association for the Advancement of Cost Engineering
American Bar Association

Architectural Engineering

Aircraft Fueling System

Aviation Project Management Group

Construction Bulletin

Construction Document Management System
Contractor Daily Reports

Chief Executive Officer

Chief Financial Officer

Capital Improvement Program

Construction Manager

Central Mechanical Plant Upgrade

Change Order

Committee of Sponsoring Organizations of the Treadway Commission
Critical Path Method

Chief Procurement Officer

Design-Bid-Build

Department of Transportation

Disputes Review Board

Energy Information Administration

Engineering News-Record

Federal Aviation Administration

Federal Acquisition Regulation

Generally Accepted Government Auditing Standards
Guaranteed Construction Cost

General Contractor/Construction Manager
Inspector Daily Reports

Joint Legislative Audit and Review Committee
Liquidated Damages

Management Information System
Minority/Woman-Owned Business Enterprise
National Association of State Procurement Officials
Not to Exceed

Notice To Proceed

Port Aviation Cost Trend

Port Construction Services
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PFR Preliminary Finding and Recommendation

PM Project Manager

PMG Project Management Guideline

PMIS Project Management Information System

PMSC Program Management Services Consultant

POI Person of Interest

POS Port of Seattle

PSA Professional Services Agreement

PSFS PeopleSoft Financial System

RCW Revised Code of Washington

RE Resident Engineer

REA Request for Equitable Adjustment

RFQ Request for Qualifications

SAS Statement on Auditing Standards

Sea-Tac Seattle-Tacoma International Airport

SPMG Seaport Project Management Guideline

SPOTS Seaport Project Office Tracking System

SOP Standard Operating Procedure

STEP South Terminal Expansion Project

STIA Seattle-Tacoma International Airport

TIA Time Impact Analysis

WA Work Authorization

WBE Woman-Owned Business Enterprise
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PERFORMANCE AUDIT OF THE
PORT OF SEATTLE’S CONSTRUCTION MANAGEMENT

CosT CONTROL, ACCOUNTABILITY, AND TRANSPARENCY ARE NOT
PORT OF SEATTLE PRIORITIES AND
PORT OF SEATTLE CONSTRUCTION MANAGEMENT IS
VULNERABLE TO FRAUD, WASTE, AND ABUSE

AUDIT SUMMARY

In accordance with the terms of our contract with the Washington State Auditor’s Office, Cotton
& Company LLP and CDR Consultants conducted a performance audit of the Port of Seattle’s
construction management. This audit summary contains the following:

« Port of Seattle Background

« Audit Results

« Summary of Audit Findings

« Summary of Recommendations

« Objectives, Scope, Scope Limitations, and Methodology
« Initiative 900 Elements

« Estimated Cost Savings

We provide details in the second major section of this report titled Detailed Findings and
Recommendations.

PORT OF SEATTLE BACKGROUND

The Port of Seattle (POS or Port) is a municipal corporation organized in 1911 through enabling
legislation by consent of the voters within the port district. In 1942, King County local
governments selected POS to operate the Seattle-Tacoma International Airport (STIA or
SeaTac). The Port is a special-purpose government with an elected Commission of five
members. POS is legally separate from and fiscally independent of other State or local
governments. POS derives its revenues from airline rates and charges, ad-valorem tax levies,
passenger facility charges, and federal grants.

POS has four major divisions involved in construction: Aviation, Seaport, Corporate Services,
and Economic Development. In terms of capital asset additions, POS reported the following:

Year Capital Asset Additions*
2006 $939,733,000
2005 $765,771,000
2004 $1,618,178

* Net of depreciation expense and inclusive of
construction work in progress.
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In terms of capital expenditures, POS reported the following:

Year Seaport Aviation Total

2006 $159,948,000 $347,107,000 $507,055,000

2005 100,012,000 456,898,000 556,910,000

2004 74,383,000 461,001,000 535,384,000
2004-2006 $334,343,000  $1,265,006,000  $1,599,349,000

AUDIT RESULTS
Our overarching conclusions are that:

« Cost control, accountability, and transparency are not POS construction
management priorities, and

. POS construction management is vulnerable to fraud, waste, and abuse.
POS provided a 61-page response to our draft report. The full text of this response is in
Appendix E to this report. We have included excerpts from the POS response in our report,
added clarifying comments, and made changes to our report, as we deemed appropriate.
SUMMARY OF AUDIT FINDINGS

The following six findings support these two primary conclusions:

Audit Finding 1: POS Construction Management Lacked Cost Controls and Accountability

Our evaluation of specific project records disclosed numerous problems related to lack of
thorough reviews and negotiations of change-order proposals, inadequate change order
documentation, unsupported time extensions, and inadequate controls over ceiling amounts in
contracts. All of these conditions were contrary to established POS policies and procedures and
to best practices. Several of these conditions were contrary to State law. Details of individual
findings related to this audit finding follow:

Finding Rpesgert Finding Description
1A 25 POS approved change orders without sufficient evidence of having evaluated
proposed costs.
1B 30 POS’s failure to timely process change orders and poor change order
documentation resulted in an overpayment of $105,535.
POS failed to obtain an $80,000 credit when original scope work was deleted,
1-C 36 and POS wrongly issued a 329-day time extension for work that was never
performed.
1.D 45 POS performed inadequate reviews of change-order proposals, resulting in
overpayment of contractor markups.
POS altered contractor invoices to pay a contractor for work that exceeded the
1-E 47 maximum contract amount set by law, thus violating state law and the
Commission’s delegation of authority.
Cotton& &
Company _GDR
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Audit Finding 2: POS Frequently Circumvented Competition Requirements in Violation of
Its Own Policies and Sometimes in Violation of State Law

Washington State law requires (with some exceptions) full and open competition for
procurement of “contracts for work” in excess of $200,000, with contracts to be awarded to the
lowest bidders.* POS has interpreted this requirement to mean that “contracts for work” pertains
only to construction contracts, not consulting or other services contracts associated with
construction. POS believes that it “is not subject to any specific legislative framework governing
its procurement practices” and therefore “enjoys substantial flexibility in how it elects to
accomplish the purposes for which it exists under Title 53 of the Revised Code of Washington.”

Thus, POS concluded that it is allowed to award contracts for professional and other consulting
services, regardless of magnitude, without competition, with the exception of architectural and
engineering (A/E) services.? POS also applied a narrow definition of what constitutes A/E
services. Under Washington State law, when procuring A/E services, full and open competition
IS required, but the procuring agency or municipal government is authorized to enter into price
negotiations with the professional services firm deemed most qualified. Procurement policies for
consulting services (both A/E and other consulting services) adopted by POS:

. Allow sole source (no competition) contracts of up to $50,000,

. Require limited competition for contracts between $50,001 and $200,000, and

. Require full and open competition for contracts in excess of $200,000.2
We evaluated numerous POS professional services procurements. POS regularly circumvents
competition requirements through a variety of techniques and means. We observed the
following:

« Purchases divided into multiple $50,000 no-competition contracts.

« Contracts awarded for $50,000 without competition, then amended to higher amounts.

« Contracts awarded for $50,000 without competition in succession to obtain ongoing
services of particular individuals.

+ Limited-competition contracts awarded up to $200,000, then amended to higher amounts.

« Fully-competed contracts awarded and then amended to higher amounts for work outside
the scope of original agreements.

« Fully-competed contracts awarded for work to be ordered on a specific task basis and
then using the contract to augment POS staffing rather than perform specific tasks.

! See RCW 53.08.120, Contracts for labor and material — Small works roster.
2 See RCW 39.80, Contracts for architectural and engineering services.
® See POS Policy PUR-2, Consultant Procedures.

Cottonér P
Compaﬁiz i GDR

3 co ULTANTS




. Follow-on contracts awarded to cover cost overruns on prior contracts.
. Contracts awarded without evidence of competition.
« Sole-source contracts awarded when competition was required.

. Contracts awarded to former Port employees without evidence of competition and in
some cases without competition.

« The bidder invitation, advertisement, and selection system manipulated to steer contracts
to favored contractors.

Details of individual findings related to this audit finding follow:

Report

Page Finding Description

Finding

POS circumvented competition requirements by awarding contracts at “less
2-A 53 competition required” levels and then amending the contracts to higher levels,
split purchases, and awarded sequential no-competition contracts.

A consulting agreement awarded in 1993 grew without competition from
$950,000 to more than $30 million.

A consulting agreement awarded in 1998 grew without competition from $10
2-C 76 million to more than $120 million and is being used to augment POS staffing at
considerable cost.

POS awarded a $1.4 million consulting agreement without evidence of

2-B 69

2-D 89 competition and awarded a $2.7 million consulting agreement without
competition.
POS altered contractor invoices to pay a contractor for work that exceeded the
2-E 97 maximum contract amount set by law, thus violating state law and the

Commission’s delegation of authority. (This is the same as finding 1-E.)

POS repeatedly awards Small Works Roster Program contracts to the same few
contractors. The Small Works Roster Program’s random contractor rotation
process can be circumvented to allow preferred contractors to be added to the
Invitation for Bid list. The solicitation invitation process can be circumvented.

2-F 98

Audit Finding 3: POS Policies and POS Management’s Interpretations of These Policies
Resulted in a Lack of Transparency and Thwarted Commission Oversight of Construction
Management Activities

The POS Commission approved Resolution 3181 in November 1994. This Resolution is the
“master policy directive” that established the authority delegated by the Commission to the POS
chief executive officer (CEO). Exhibit A to that Resolution is titled Port of Seattle Commission
Policy Directives Administrative Authority of Executive Director and His/Her Designees. It
covers, among other matters, the CEO’s authority (and limits to that authority) to enter into
construction and consulting contracts, approve change orders on construction contracts, and
amend consulting contracts. It also contains requirements for reporting certain matters to the
Commission.

comone  CDR
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POS established POS Policy EX-2, Administrative, Monetary, and Contractual Redelegations of
Authority from the Chief Executive Officer to Staff. That policy lists and refers to specific
“redelegations of authority” to various POS positions below the CEO level. The purpose for
“redelegations of authority” is to establish procurement and construction management authority,
and authority limits, for particular POS positions.

In our opinion, Resolution 3181 is unclear. POS management’s interpretation enables
management to provide minimal information to the Commission about significant construction
management activities and events.

Resolution 3181 contains the following provisions regarding the CEQ’s authority to approve
contract change orders:

Where contracts for the performance of work have been individually awarded and
under which the work is in progress, and changes in plans and/or specifications
are necessitated in order to properly accomplish the work, the Executive Director
is authorized to execute change orders to the contract provided the following
conditions are met:

a. The estimated cost of the changes in plans and/or specifications will not exceed
Fifty Thousand Dollars ($50,000.00) or 15% of the contract price whichever is
less. However, when an individual change order issued under any contract shall
cause the total cash amount of change orders to that contract to exceed a sum
equal to 25% of the original contract amount, such change order shall not be
issued without prior Commission approval and no future change orders to said
contract may be issued without Commission approval. ...

d. Any time extension for completion of said contract which accompanies said
change order does not exceed forty-five (45) days.

POS explained that these provisions applied only to “Individual Work Contract Authorizations,”
and that any contract changes or time extensions that POS can associate with a “capital project
authorization™ required no further Commission approval or notification unless such a change
would exceed total funding approved for the overall capital project. Any contract falling under a
“capital project authorization” or that POS can associate with a “capital project authorization”
can be awarded or changed by relatively low-level POS personnel, in any amount, unless such an
award or change would exceed the total amount of the “capital project authorization.”

We requested that POS provide us with an example of a contract within our audit scope that
would not fall under a “capital project authorization.” POS was unable to do so.

Based on our audit, we concluded the following:

* Capital project authorizations are, with few exceptions, large multi-year capital programs encompassing numerous
construction and consulting contracts. Examples include the 3 Runway Project (initial budget of $739,759,818),
the South Terminal Expansion Project (initial budget of $383,809,615), the C-1 Baggage Screening Facility (initial
budget of $198,251,898), and the T-18 North Apron Upgrade (initial budget of $200,000,000).
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Resolution 3181, as interpreted by POS management, allowed POS management to avoid
informing the Commission about significant construction management activities and
events.

POS failed to provide the Commission with information on a basis expressly required by
Resolution 3181.

POS’s “redelegations of authority” were, in some cases, interpreted in a way that allowed
relatively low-level construction management personnel to approve large contract awards

and amendments.

Details of individual findings related to this audit finding follow:

Finding Rpegggt Finding Description

3A 108 A 3" Runway procurement violated applicable procurement laws, a_nd_POS
concealed details of this unusual procurement from the POS Commission.
POS management did not provide reports on contract administration/bid

3B 123 irregularities anq i_nformation _related to professigngl and consulfting services to
the POS Commission, as required by the Commission’s delegation of authority.
It interpreted Resolution 3181 to permit disclosure of minimal information.

3-C 197 POS managers approved a PSA agreement a_md amendments to that agreement in
amounts that exceeded the delegated authority of these managers.
A former employee of one contractor managed that contractor’s major 3"

3D 133 | Runway construction contract. A POS consultant served on a selection
committee that awarded a $5.8 million contract to one of his company’s
subcontractors.

Audit Finding 4: POS Construction Management Records were Incomplete and

Disorganized

Sound and effective management of numerous and complex construction projects is highly
dependent on maintaining accurate, complete, and up-to-date records of project and contract
activities. Our audit revealed that POS recordkeeping systems were incomplete and disorganized.
Based on our audit, we concluded the following:

« POS’s electronic management information systems are missing important project data
that are essential for making project cost and schedule decisions. Some information is
incomplete or conflicted with hard-copy project records.

« Key project management documents, the Project Notebooks, which are used to obtain
Commission budget authorizations and provide key information describing Capital
Improvement Projects’ (CIP) plans were never updated, could not be located, and did not
comply with POS Guidelines.

Cottonér
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« An expensive electronic document management system was not used in the manner
required by construction contracts. POS, its consultants, and its contractors do not
maintain project records in a “real-time” manner, and instead project records are often
dumped in batches into Livelink long after the records were created. POS lacks document
management procedures creating inconsistencies between projects, and even within
single projects.

Details of individual findings related to this audit finding follow:

- Report - L
Finding Page Finding Description
4-A 138 POS project management information systems data were incomplete, outdated,

and inaccurate when compared to project records.

POS requirements for Project Notebooks are not enforced, and requirements are
4-B 146 inconsistent between POS divisions. Project Notebooks were missing,
incomplete, not updated, and not easily accessible by stakeholders.

POS paid $864,463 for an electronic construction document management

4-C 154 system (“Livelink™), and the contract required POS contractors to use this
system on specified projects, but neither POS nor its contractors have used the
system as intended.

Audit Finding 5: POS Failed to Enforce Basic Contract Requirements, Resulting in Delays,
Extra Costs, and an Inability to Defend Against Claims

POS construction contracts contained standard (best practices) provisions for submitting project
baseline schedules and monthly schedule updates. These are essential for assessing liquidated
damages for contractor-caused delays and for determining responsibility for contract time
extensions. POS’s failure to enforce these provisions prevented it from successfully defending
against contractor claims that sought increased costs and extra time to complete projects.

Further details related to this audit finding are in Detailed Findings and Recommendations,
Finding 5-A, page 164.
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Audit Finding 6: POS Construction Management is Vulnerable to Fraud,” Waste, and
Abuse®

A combined and overarching effect of Audit Findings 1 through 5, summarized above, is that
POS construction management is vulnerable to fraud, waste, and abuse. POS did not employ
independent and professional contracting officers to protect the integrity of the procurement
process and provide essential segregation of duties. Instead, various engineering, construction
management, and project management personnel who work directly with contractors and
consultants on a day-to-day basis had the delegated authority to negotiate and award contracts,
approve changes to contracts, waive contractual requirements, and settle contract disputes. This
resulted in a vulnerability to a wide array of potential fraud schemes that may have occurred and
may not have been detected. No controls were in place to deter, prevent, or detect bribery,
kickback, illegal gratuity, or bid-rigging schemes. Many of the findings in this report contain
indicia of fraud.’

The following anomalies noted during our audit could be indicative of fraud:

«  On some contracts, change order amounts were consistently the same as the contractor’s
proposed amounts (see Finding 1-A).

. On some contracts, change orders were approved without evidence of evaluation or
negotiation (see Finding 1-A).

« On some contracts, Engineer’s Estimates for change orders were unsupported (see
Finding 1-B).

. Change orders were approved for amounts substantially higher than Engineer’s Estimates
on some contracts (see Finding 1-B).

« Change orders were split to remain within delegated approval authority (see Finding 1-
B).

® Fraud is a type of illegal act involving the obtaining of something of value through willful misrepresentation.
Whether an act is, in fact, fraud is a determination to be made through the judicial or other adjudicative system and
is beyond auditors’ professional responsibility. Government Auditing Standards, July 2007 revision, footnote 95,
page 138.

® Abuse involves behavior that is deficient or improper when compared with behavior that a prudent person would
consider reasonable and necessary business practice given the facts and circumstances. Abuse also includes misuse
of authority or position for personal financial interests or those of an immediate or close family member or business
associate. Abuse does not necessarily involve fraud, violation of laws, regulations, or provisions of a contract or
grant agreement. Government Auditing Standards, July 2007 revision, paragraph 4.12.

" Indicia of fraud do not necessarily indicate the existence of fraud; rather, each is an indication that fraud may be
present. Many times legitimate activity or other reasons may explain the indicia of fraud. Fraud Investigations in
Litigation and Dispute Resolution Services, A Nonauthoritative Guide, American Institute of Certified Public
Accountants, 1997; 2002.
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. Some summaries of negotiations did not adequately explain negotiation outcomes (see
Finding 1-B).

» Contract scope deletions were made without deductions to contract price (see Finding 1-
C).

. Contract time extensions were granted without supporting schedule analyses (see Finding
1-C).

. Informal change order negotiations (“tummy rubbing”) were conducted (see Finding 1-
C).

. Liquidated damages for contractor-caused delays were not assessed (see Finding 1-C).

. Invoices that exceeded contract amounts were stockpiled and then paid under a newly-
awarded, separate contract (see Finding 1-E).

« Project management personnel added preferred bidders to PCS’s randomly-generated
small works bid lists to steer contracts to these particular bidders (see Finding 1-E).

. Competition requirements were circumvented by awarding sequential no-competition
contracts (purchase-splitting) (see Finding 2-A).

«  Competition requirements were circumvented by awarding multiple no-competition
contracts (purchase-splitting) (see Finding 2-A).

. Competition requirements were circumvented by awarding no- or limited-competition
contracts and amending them above competition thresholds (purchase-splitting) (see
Finding 2-A).

. Consultants were given additional work outside the base contract scope via no-
competition contract amendments (see Findings 2-B and 2-D).

« Consultant prices were amended without evidence of adequate cost or price negotiations
(see Findings 2-B and 2-C).

. POS’s largest consulting contract was awarded based on work to be done on a “work
authorization” basis, and then the contract was amended to an “annual level of effort”
basis (see Finding 2-C).

. Bases for approving contractor personnel additions to POS’s largest consulting contract
were not documented (see Finding 2-C).

« Consultants were authorized to perform work outside contracts’ scopes (see Finding 2-C).
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. POS allowed a contractor to maintain “joint” POS-contractor contract files (see Finding
2-C).

« Billing rate increases were approved to match consultant salary increases (see Finding 2-
C).

« Consultants were allowed to select other consultants to receive contracts without
evidence of POS participation in the selection process (see Finding 2-C).

« Consultant contract mark-ups not stipulated in the contract were paid (see Finding 2-C).

« POS’s largest consultant contract was amended to retroactively allow extra-contractual
mark-ups already paid to the contractor rather than enforcing contract terms (see Finding
2-C).

. POS failed to adequately review contractor invoices before payment to assure that only
approved personnel were being billed, rates billed agreed with contract rates, and labor
categories billed agreed with contract labor categories (see Finding 2-C).

« A $1.4 million consulting contract was awarded to a former POS employee’s company
without evidence of competition (see Finding 2-D).

« A $2.7 million consulting contract was awarded on a sole-source basis to a former POS
employee’s company (see Finding 2-D).

« The Small Works Roster Program has resulted in repeated awards to the same contractors
(see Finding 2-F).

« The Small Works Roster Program’s random rotation process can be circumvented to
allow preferred contractors to be added to selection lists (see Finding 2-F).

« The Small Works Roster Program’s solicitation invitation process can be circumvented to
create an appearance of competition when none exists (see Finding 2-F).

« An Engineer’s Estimate was revised upward by 14 percent ($13 million) solely because a
single, inflated bid was anticipated (see Finding 3-A).

« POS negotiated with a construction contractor prior to contract award (see Finding 3-A).

« A contract was awarded to the sole bidder based on a bid that was more than 35 percent
($33 million) higher than a fair and reasonable estimate (see Finding 3-A).

. POS created a “cosmetic” deductive change order to conceal from the POS Commission
the full extent of an excessive (more than $33 million higher than estimated) bid it
received. (see Finding 3-A).
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« POS provided a misleading Commission notification memorandum (see Finding 3-A).

« POS failed to provide required reports to the Commission on contract administration/bid
irregularities and professional and consulting services (see Finding 3-B).

« POS personnel approved consulting agreements and amendments to consulting
agreements in excess of delegated authority (see Finding 3-C).

. A consultant was allowed to manage his former employer’s major construction contract
with POS (see Finding 3-D).

« A consultant was allowed to serve on a selection committee resulting in the award of a
$5.8 million contract to a subcontractor of the consultant’s company (see Finding 3-D).

. Contractual requirements for use of an expensive construction document management
system were not enforced (see Finding 4-C).

In addition, the following other matters noted during the audit (see Findings 7-A and 7-C and
Appendices A and B) could also be indicative of fraud:

« Construction management records were altered and updated by POS personnel and POS
consultants following identification of projects to be audited (see Finding 7-A).

» Auditor access to construction management information systems was impeded (see
Finding 7-A).

« Some POS personnel failed to cooperate with our auditors during interviews (see Finding
7-A).

« POS management interfered with our efforts to obtain routine management
representations from key employees, and 13 POS employees did not provide
representations that we requested (see Finding 7-A, Appendix A, and Appendix B).

« Asenior POS construction management official resigned his POS position and went to
work for a POS consulting contractor (see Finding 7-A and Appendix B).

« POS refused to establish an organizationally independent internal audit function (see
Finding 7-C).

Further details related to this audit finding are in Detailed Findings and Recommendations,
Finding 6-A, page 185.
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Other Matters Noted During the Audit

We noted three other matters during the audit that are related to, but do not fall precisely within,
the audit findings described above. These matters are as follows:

Finding nggert Finding Description
POS personnel altered audit evidence, impeded access to information, in some
7-A 195 cases were uncooperative, and refused to provide management representation
letters as requested during the audit.
7.8 207 Management of the 3" Rl_mway Wall Art project indicated that POS’s one-
percent-for-the-arts policies are unclear.
7-C 210 The POS internal auditor lacked organizational independence.

SUMMARY OF RECOMMENDATIONS

Based on our audit, we have two overarching recommendations:

We recommend that POS establish a senior-level Chief Procurement Officer (CPO)
position. This official should report directly to the POS CEO and be responsible for
managing and overseeing all procurement-related activity. This official should have
the authority to hire trained and independent procurement officials who will be
charged with reviewing and approving all procurement-related transactions.
Current delegations of authority related to procurement—contract awards,
approval of contract changes and amendments, and related activities involving
expenditure of public funds related to construction and construction management—
should be rescinded and re-assigned to the CPO and her or his staff.

We recommend that the POS Commission re-evaluate the current delegation of
authority to the POS CEO (encompassed in Resolution 3181) and develop and issue
a new delegation of authority resolution that defines more clearly the Commission’s
intent with respect to construction management and reporting to the Commission
and the public concerning construction activities.

More specific recommendations are contained in each of the detailed findings in this report. A
summary of these specific recommendations is contained in Table I at the end of this Audit
Summary.

POS RESPONSE

The full text of POS’s responses to these recommendations is included in Appendix E. POS
appears to be in agreement with both of these overarching recommendations. With respect to
recommendation Il, however, POS states that:

... the CEO has asked members of his executive team, led by the General Counsel, to provide
him with recommendations for updating, clarifying and strengthening a variety of provisions
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in Resolution 3181 within 90 days. ... The CEOQ then will share these recommendations with
the Commission.

AUDITORS’ ADDITIONAL COMMENTS

We disagree with POS’s planned approach. The Commission should assert its proper leadership
and governance role in determining what and how authorities should be delegated to the CEO
and his staff rather than waiting for staff recommendations.

OBJECTIVES, SCOPE, SCOPE LIMITATIONS, AND METHODOLOGY

Highlights of our objectives, scope, scope limitations, and methodology are below. Details are
provided in Appendix A of this report.

Objectives
The audit’s objectives were to:

1. Determine if the Port of Seattle effectively planned, designed, and managed its construction
projects, including its 3" Runway Project, to:

« Minimize all costs associated with its construction projects, including but not limited to
engineering, land acquisition, environmental review, permitting, and construction;
« Minimize unnecessary change orders and delays that result in extra costs; and
2. If not, determine resulting costs and what can be done to reduce them.

Additionally, Initiative 900 directs the State Auditor’s Office to address the following elements:

1. ldentification of cost savings.

no

Identification of services that can be reduced or eliminated.

3. ldentification of programs or services that can be transferred to the private sector.

4. Analysis of gaps or overlaps in programs or services and recommendations to correct them.
5. Feasibility of pooling the entity’s information technology systems.

6. Analysis of the roles and functions of the entity and recommendations to change or eliminate
roles or functions.

7. Recommendations for statutory or regulatory changes that may be necessary for the entity to
properly carry out its functions.
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8. Analysis of the entity’s performance data, performance measures, and self-assessment
systems.

9. lIdentification of best practices.
Scope

Except as noted in the Scope Limitations section below and in Appendix A and Appendix B, we
conducted this performance audit in accordance with generally accepted government auditing
standards.® Those standards require that we plan and perform the audit to obtain sufficient,
appropriate evidence to provide a reasonable basis for our findings and conclusions based on our
audit objectives. We believe that the evidence obtained provides a reasonable basis for our
findings and conclusions based on our audit objectives except for the effects, if any, of scope
limitations, as explained below.

The scope of our audit included all construction projects and related consulting agreements
active from January 2004 through March 2007.

In planning our audit, we gained an understanding of internal controls that relate to the audit
objectives. As part of our survey and testing phases, we determined whether proper internal
controls were placed in operation.

Names of contractors, consultants, contractor employees, consultant employees, and POS
employees who provided us with information as part of this audit are sensitive and confidential
and have been excluded from this report. Alpha placeholders have been used to denote
contractors, consultants, contractor employees, consultant employees, and POS employees.

Scope Limitations

As described in more detail in Detailed Finding 7-A, Appendix A, and Appendix B, POS
personnel altered construction management records before we accessed them, and our access to
POS information systems and other information was delayed and disrupted. Some POS
personnel were uncooperative, and some POS employees did not provide management
representations related to our audit, as requested.

Our ability to review construction management records and documents as they were maintained
in the normal course of business was crucial to achieving our audit objectives. Our ability to
access construction management information and files, both hardcopy and electronic, in an
efficient and timely manner was also crucial to achieving our audit objectives. Our ability to
meet with and interview POS personnel and obtain candid answers to questions about
construction management was similarly crucial to achieving our audit objectives. Finally,
obtaining requested confirmations from key POS employees regarding explicit and implicit

8 GAO-07-731G, Government Auditing Standards, United States Government Accountability Office, July 2007
revision.
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representations made to us during the audit was crucial to assuring that such representations were
accurate and continued to be appropriate.

The nature of these limitations is such that we do not believe that they undermine the baseline
validity of any of our audit findings, conclusions, or recommendations. Rather, the nature of
these limitations is such that the findings and conclusions may be more serious than reported,
and there may be additional findings that we were unable to discover, develop, and report.

Generally accepted government auditing standards state that our report may recognize the
positive aspects of the program reviewed if applicable to the audit objectives.® We began asking
POS officials to identify noteworthy construction management accomplishments during our
survey phase, which began in March 2007. Information on positive accomplishments was
provided to us near the end and after fieldwork completion on July 10, August 9, August 13, and
August 28. Because of the delay in receiving this information and the scope limitations described
above, we did not test or verify the accuracy of this information. This unaudited information is
presented in Appendix D to this report.

Methodology

During the survey phase of the audit, we interviewed POS executives, project management
personnel, and construction management personnel to obtain an overall understanding of how
POS managed its construction programs and projects. We obtained and reviewed policies,
procedures, and other documents related to POS construction management. Based on this
information, we performed a risk assessment to determine aspects of construction management
potentially vulnerable to fraud, waste, or abuse or other potentially problematic aspects of POS
construction management.

During the audit phase, based on our risk assessment, we selected samples of specific capital
improvement programs and construction projects. For sampled projects, we obtained access to
project files and records, reviewed these files and records, and conducted follow-up interviews
with project management and construction management personnel.*

Our sample selection methodology was designed to enable us to examine a cross-section of
project types and sizes for which work included design, environmental, right-of-way,
procurement, construction, and close-out phases within the three main areas of POS construction
management: aviation programs, seaport programs, and POS’s Small Works Roster Program,
PCS. Following examination of initial samples of projects, we expanded testing by selecting
additional projects for examination as we deemed appropriate to further test initial observations
and preliminary findings. During both the initial and follow-up sample selection and testing
phases of our work, we identified specific attributes to be tested. Due to the nature of POS’s
recordkeeping as well as the scope limitations described above, we did not test all attributes for
all sampled projects.

° Government Auditing Standards, July 2007 revision, paragraph A8.02.b.

19 As noted in the Scope Limitation section of this report, we concluded that project files and records had been
altered, and we have unresolved concerns about the reliability of these records. Some POS personnel were
uncooperative, and we were unable to carry out some interviews as planned.
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As potential problem areas became evident based on our testing, we prepared preliminary
findings and recommendations (PFRs) and provided them to POS management for review,
analysis, and response. We evaluated POS’s responses and modified our findings,
recommendations, and conclusions as we deemed appropriate in the circumstances.

Criteria used in assessing POS construction management included Washington State law, POS
policies, and best practices. We referred to the Federal Acquisition Regulation (FAR) as the
source of best practices in several instances. Specific criteria applied are identified in each
finding.

INITIATIVE 900 ELEMENTS

Table 11, provided at the end of this Audit Summary, displays correlations between our detailed
findings and Initiative 900 Elements.

ESTIMATED COST SAVINGS

Table 11, at the end of this Audit Summary, displays estimated cost savings associated with each
of the detailed findings in this report. Cost savings are difficult to estimate with precision due to
the nature of activities and functions audited and our audit approach.

In many cases, our recommendations will undoubtedly yield significant cost savings, but such
savings are impossible to estimate with certainty. For example, our recommendations related to
Finding 1-A relate to reviewing and negotiating construction contract change orders more
carefully. Savings resulting from implementation of a more rigorous review of change order
proposals will be substantial, but cannot be estimated with precision. Similarly, it is impossible
to determine savings that will result from our recommendations in Finding 6-A related to
implementing a rigorous fraud risk prevention and detection program. We think these savings
will be substantial. These types of findings are noted with the symbol “1+” in Table III.

In other cases, we identified specific savings associated with a particular finding related to a
specific construction or consulting contract, but these savings cannot be easily extrapolated to the
universe of construction and consulting contracts due to the nature of our sampling and testing.
For example, Finding 2-C focuses on a single consulting agreement and estimates that more than
$60 million would have been saved if POS had expanded its professional staff instead of
contracting for these services at fully-loaded commercial rates. Those savings relate to a single
contract. We did not attempt to determine the population of other consulting agreements that
would have yielded similar cost savings, because such an analysis was beyond the scope of our

audit. These types of findings are noted with the symbol “£” in Table I1I.

Because of the factors discussed above, we believe that the estimated savings displayed in Table
111 are conservative.
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TABLE I
RECOMMENDATIONS FOR POS AND CORRESPONDING FINDINGS

Recommendations

Finding

1.

Immediately implement and strengthen control procedures to assure that Engineers’
change order estimates are (a) prepared without knowledge of the contractors’
proposed amounts, and (b) change order estimates and cost analyses are fully and
completely documented. Where cost or price analysis is used to evaluate change
order proposals, POS should require full and complete documentation of these
reviews, including fully documented supervisory reviews and approvals.

1-A
1-D

Undertake a review of all major recent and ongoing projects to identify cases where
engineers’ estimates and contractors’ proposed amounts are consistently the same
and, in such cases, undertake a further evaluation of the underlying causes; followed
by remedial actions as appropriate.

Revise its SOP Manual to include specific guidelines for proper and accurate change
order documentation. POS should provide training to its consultant staff/construction
managers to improve the manner in which POS is documenting project change orders.

1-B

Develop Standard Operating Procedures (SOPs) that align with industry practices.
Current POS SOPs do not provide adequate information regarding change order
negotiations.

POS management should take immediate steps to assure that POS rigorously enforces
all contractual schedule requirements. Then, when requests for time extensions are
made, they can and should be properly evaluated. POS should also provide more
oversight of the Change Order process to ensure that estimates are properly created
and used.

Immediately cease its informal method of resolving change order differences, and
that POS improve its change order documentation requirements to include that details
of change order negotiations must be based on discussions of scope/means and
methods/pricing differences.

Undertake a review of the change orders negotiated and approved under all contracts
to determine if there were other incorrect mark-ups on change orders.

1-D

Improve its management information systems to provide more accurate and up-to-
date information regarding project and contract expenditures. POS should develop a
better means for tracking actual project expenditures against initial estimates to
prevent unforeseen cost overruns.

1-E

Develop and include in all contracts a “cost limitation” clause that advises contractors
that they should not accept work authorizations or perform any work that would result
in exceeding the maximum amount of the contract.

10.

Controls should be implemented to prevent specific companies from being added to
randomly-generated PCS bid lists by project management personnel.

1-E

11.

Evaluate all of its PCS contracts during the past three years to determine other
instances where the practice of lapping contractor invoices occurred and take
appropriate corrective actions.

1-E

12.

Conduct a more detailed investigation of this contract SWV-311608 to determine
how and why the preferred electrical contractor was added to the bid list, contact the
other bidders on the list to determine if they were aware of the procurement, and
initiate follow up actions as appropriate.

1-E

13.

Take immediate steps to review and enforce its policies and procedures for awarding
PSA contracts and establish controls to ensure that competition requirements are not
circumvented.

2-A
2-B
2-D
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Recommendations

Finding

14.

Initiate a comprehensive review of all PSAs to determine the full extent to which
competition requirements have been circumvented, and take appropriate corrective
actions.

2-A
2-B
2-D

15.

Revise PUR-2 to incorporate a limit on the size allowed for amendments to
Category 3 and Category C contracts so that a legal review becomes necessary
before a contract is allowed to exceed a specified limit. That review should be
designed to assure that:

1. The project scope of work is not being divided into smaller segments to avoid
PUR-2, statutory, or delegation of authority procedures.

2. The increased amended consultant responsibilities are generally related or
associated with the project scope utilized in the original consultant selection.

2-A
2-B

16.

(a) Determine the extent to which costs in violation of Federal grant requirements
have been claimed for reimbursement and received from DOT and other Federal
agencies, (b) notify applicable Federal grant officers of these violations, and (c)
initiate corrective actions prescribed by Federal officials.

17.

Undertake a review of all of its professional services agreements to assure that:

e Such agreements comply with State law in terms of being for specific POS
requirements rather that being used as supplements of POS staffing,

e The agreements are being administered in strict conformity with contract
provisions and requirements,

e The contracts contain defined labor category qualifications, and

e Contract files are complete and maintained by POS employees rather than
contractor personnel.

18.

Establish a policy whereby, before contracting for consultant services, POS perform a
cost analysis to determine if the required work can be more economically performed
with POS personnel. (We suggest that POS study and adapt Federal Office of
Management and Budget Circular A-76 for this purpose.)

19.

Add the following procedures to the list of procedures being performed during the
invoice approval process for the PMSC contract and other PSA contracts, as
appropriate:
e Assure that all personnel being billed have been approved to work on the
contracts based on the most recent annual review or work authorization.
e Assure that labor categories and rates being billed do not exceed the
contractually stipulated labor categories and rates.

2-C

20.

We recommend that PCS develop a means of tracking the award of contracts to
ensure that a majority of the work isn’t being repeatedly awarded to the same
contractors. (Although PCS maintains a substantial amount of statistical information
regarding the total percentages of work awarded through the Small Works Roster
Program, PCS does not track the distribution of contracts or contract dollars
awarded.)

2-F

21.

Small Works Roster Program controls should be established to assure that the random
rotation process cannot be circumvented to allow preferred contractors to be added to
the selection list.

2-F

22.

We recommend that PCS require contract files to include email and fax confirmations
for the advertisements as proof that invitations to bid are actually received by
potential bidders. (Presently, no supporting documentation is maintained in
procurement files to verify if the listed contractors received the advertisements.)

2-F
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Recommendations

Finding

23.

We recommend that PCS create controls in the Small Works Roster Program to
ensure that all procurements are advertised (i.e. that solicitations are actually
distributed to potential bidders as required).

2-F

24.

We recommend that PCS develop consistent bid evaluation criteria, particularly when
the descriptions of work state that “PCS is unable to determine the precise types of
work that may be performed under this contract at this time.” (Consistent bid
evaluation quantities would make the bid process an equitable one for contractors that
have not done prior work for PCS and lack an understanding of the risks associated
with each unit price line item.)

2-F

25.

The POS Commission should revise Resolution 3181 to make it clear that, when
circumstances requiring reporting under Paragraph V (Contract Administration/Bid
Irregularities) occur, POS should provide full and complete information and allow
the Commission adequate time for deliberation and decision-making.

3-B

26.

The POS Commission re-evaluate the policy under which POS management has carte
blanch approval and spending authority under project-wide authorizations regardless
of project size and, instead, develop more sensible requirements for POS to fully
inform the Commission regarding significant or unusual expenditures of public funds.

3-A
3-B
3-C

217.

Begin preparing and providing the semi-annual report summarizing contracts
awarded under Resolution 3181, Paragraph V (Contract Administration/Bid
Irregularities) as required.

3-A

28.

When the POS general counsel is asked to provide legal advice, he document the
advice provided so that a clear record of his analysis and advice is established and
retained.

3-A

29.

Reassign Consultant SK to a position where he has no appearance of a conflict of
interest. We also recommend that POS either establish an ethics policy for consultants
or revise POS Policy EX-3 to make it clear that POS consultants are expected to
adhere to at least the same ethical standards that POS employees are required to
follow.

3-D

30.

POS Policy EX-3 should be (a) clarified to make clear that conflicts of interest are not
limited solely to situations where there is a direct financial interest and (b) revised to
require employees and consultants to recuse themselves from participating in
decisions where conflicts of interest exist.

3-D

31.

Develop, implement, and enforce control procedures that include timely updating for
the SPOTS, PACT, and PMIS systems with accurate project information until the
project is closed out and the project data are archived.

4-A

32.

Develop policies and procedures for ensuring that PSFS data are consistent with data
maintained in the other systems.

4-A

33.

SPOTS should be revised to include information regarding change order costs.
(Reviewing actual cost data from PSFS does not easily highlight the origin of cost
OVerruns on a project.)

34.

Enforce contract requirements for project schedule updates so forecasted project
completion dates can be accurately recorded in the POS’s project management
information systems. We recommend that POS implement a means of tracking
current forecasted project completion dates, current change order amounts, original
budget amounts, commission funding authorizations, budget transfers in all of its
management information systems (SPOTS, PACT/Margen, PMIS).

4-A

35.

Establish a central repository for Project Notebooks within each POS division.

4-B

36.

Develop a check-out and tracking system for the Project Notebooks and utilize it.

4-B
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Recommendations

Finding

37.

Require project managers to periodically and on a timely basis update the Project
Notebooks with current Construction Trend Logs, Change Order Logs, and Schedule
Updates.

4-B

38.

Integrate assessments of Project Notebook completeness and quality into the POS
personnel performance evaluation processes.

4-B

39.

If POS continues including the CDMS requirement in its contracts, it should develop
a system for monitoring each project’s CDMS data updates. This contract
requirement, just as any other, should be enforced and controlled. (The current lax
approach to maintaining contract documents creates an environment that is prone to
cover-ups, intentional omissions, and fraud.)

4-C

40.

Immediately undertake a comprehensive review of its contracts requiring use of
Livelink to determine the full extent of contract noncompliance and initiate corrective
actions accordingly.

4-C

41.

Take immediate steps to enforce all contract provisions on all ongoing and future
contracts, particularly provisions regarding CPM project schedule submission
requirements and withholding of contractor payments due to contractor failures to
comply with contract requirements. POS should also be more aggressive in timely
assessing liquidated damages based on contemporaneous analyses of delay impacts.

5-A

42.

Establish a fraud governance policy that provides for the design and implementation
of a comprehensive and coordinated approach to fraud mitigation (deterrence,
detection, and prevention).

6-A

43.

Initiate a comprehensive fraud risk assessment focused on its procurement and
management of construction and professional services. This assessment should focus
on vulnerabilities to fraud under current POS procurement processes and the
identification of possible fraud schemes that may be occurring.

44,

Use the results of the fraud risk assessment to revise its policies and procedures in
order to strengthen controls in the areas deemed vulnerable and implement specific
control mechanisms designed to deter, prevent, and detect the fraud schemes deemed
to be viable.

6-A

45,

Revise and strengthen its policies regarding employee conflicts of interest and
establish an organizational code of conduct designed to make all POS employees and
consultants aware of their fraud deterrence, prevention, and detection responsibilities.
Training on these policies should be mandatory for all existing and new employees
and annual update training sessions should be mandatory.

6-A

46.

Establish a fraud hotline through which POS employees, consultants, and contractors
can report known or suspected irregularities in the procurement and management of
contracts.

6-A

47.

Investigate the findings contained in this report and take prompt disciplinary actions,
including the direct involvement of law enforcement agencies, if appropriate. POS
should also establish and enforce a comprehensive policy for investigating all future
indicia of fraud.

6-A
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Recommendations

Finding

48.

Re-examine and clarify its policies and guidelines on art expenditures regarding (a)
what “accessible and visible to the public” means; (b) how the one-percent
determination should be made in cases where major projects consist of portions that
are clearly outside the policy’s defined base; and (c) when matters should be referred
back to the Commission for discussion in public meetings. The guidelines should also
be revised to require budget-versus-actual reporting for each project so that
accountability is assured. The guidelines should stipulate that the Art Oversight
Committee should document its determination that specific projects comply with all
provisions, including the recommended revisions above.

7-B

49.

The following actions should be taken with respect to the internal audit function
within POS:

a. The internal auditor should be given a direct reporting line to both the POS
CEO and the POS Audit Committee and should not be under the direct
supervision or management of or have performance appraisals done by either
the Director of Accounting, Internal Audit & Procurement Services or the
Chief Financial Officer.

b. The internal auditor should not be able to be terminated without the
concurrence of the POS Audit Committee.

c. The POS Audit Committee should meet at least monthly with the internal
audit manager, without the presence of POS management.

d. The POS Audit Committee should review, have input into, and approve the
internal audit annual work plan.

7-C
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TABLE I
ESTIMATED COST SAVINGS

Finding

Finding Description

Estimated

Cost Savings Notes

1-A

POS approved change orders without sufficient evidence of having
evaluated proposed costs.

1-B

POS’s failure to timely process change orders and poor change
order documentation resulted in an overpayment of $105,535.

$105,535

I+

1-C

POS failed to obtain an $80,000 credit when original scope work
was deleted, and POS wrongly issued a 329-day time extension for
work that was never performed.

$80,000

I+

1-D

POS performed inadequate reviews of change-order proposals,
resulting in overpayment of contractor markups.

$7,202

I+

POS altered contractor invoices to pay a contractor for work that
exceeded the maximum contract amount set by law, thus violating
state law and the Commission’s delegation of authority.

2-A

POS circumvented competition requirements by awarding contracts
at “less competition required” levels and then amending the
contracts to higher levels, split purchases, and awarded sequential
no-competition contracts.

2-B

A consulting agreement awarded in 1993 grew without competition
from $950,000 to more than $30 million.

2-C

A consulting agreement awarded in 1998 grew without competition
from $10 million to more than $120 million and is being used to
augment POS staffing at considerable cost.

$60,483,000

I+

POS awarded a $1.4 million consulting agreement without evidence
of competition and awarded a $2.7 million consulting agreement
without competition.

2-E

POS altered contractor invoices to pay for work that exceeded the
maximum contract amount set by law, thus violating state law and
the Commission’s delegation of authority. (This is the same as
finding 1-E.)

2-F

POS repeatedly awards Small Works Roster Program contracts to
the same few contractors. The Small Works Roster Program’s
random contractor rotation process can be circumvented to allow
preferred contractors to be added to the Invitation for Bid list. The
solicitation invitation process can be circumvented.

A 3" Runway Project procurement violated applicable procurement
laws, and POS concealed details of this unusual procurement from
the POS Commission.

* I+

$32,777,042

3-B

POS management did not provide reports on contract
administration/bid irregularities and information related to
professional and consulting services to the POS Commission, as
required by the Commission’s delegation of authority. It interpreted
Resolution 3181 to permit disclosure of minimal information.
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Finding

- s Estimated
Finding Description Cost Savings Notes

3-C

POS managers approved a PSA agreement and amendments to that
agreement in amounts that exceeded the delegated authority of these s
managers.

3-D

A former employee of one contractor managed that contractor’s
major 3" Runway construction contract. A POS consultant served
on a selection committee that awarded a $5.8 million contract to one
of his company’s subcontractors.

POS project management information systems data were
incomplete, outdated, and inaccurate when compared to project t
records.

POS requirements for Project Notebooks are not enforced, and
requirements are inconsistent between POS divisions. Project
Notebooks were missing, incomplete, not updated, and not easily
accessible by stakeholders.

4-C

POS paid $864,463 for an electronic construction document
management system (“Livelink’), and the contract required POS
contractors to use this system on specified projects, but neither POS
nor its contractors have used the system as intended.

$864,463 \Y

POS repeatedly failed to enforce standard contract provisions that
reduce a public owner’s risk of project cost and schedule overruns.
This Condition limited POS’s ability to successfully defend against $2,910,400
contractor claims and led to POS’s failure to recover $2,910,400 in
liquidated damages.

I+

POS construction management is vulnerable to fraud, waste, and
abuse.

POS personnel altered audit evidence, impeded access to
information, in some cases were uncooperative, and refused to
provide management representation letters as requested during the
audit.

7-B

Management of the 3 Runway Wall Art project indicated that
POS’s one-percent-for-the-arts policies are unclear.

7-C

The POS internal auditor lacked organizational independence. 1

Total Cost Savings Estimate: | $97,227,643

Notes:

I+

Likely cost savings are associated with this finding, but such savings would be impossible to
estimate.

These estimated savings pertain to a single construction contract or consultant agreement, and we
did not attempt to extrapolate the estimated savings to the population of all construction contracts
or consulting agreements.

These are the estimated savings related to the 2006 3rd Runway Embankment Contract. The
amount is the difference between the fair and reasonable engineer's estimate (determined prior to
POS learning that a single, inflated bid was likely) and the single bid received.

This is an estimate of the cost of the CDMS since January 2004.
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DETAILED FINDINGS AND RECOMMENDATIONS

Audit Finding 1: POS Construction Management Lacked Cost Controls and
Accountability

Finding 1-A: POS approved change orders without sufficient evidence of having evaluated
proposed costs.

Background

Pricing and costing of change orders is a vulnerable area for all owners and governments,
because once a contractor has been selected through a competitive process, follow-on change
orders become sole source procurements, and the contractor has no competitive incentive to price
change orders fairly and reasonably. According to POS policies, there are two methods used by
POS to assure that change order prices are fair and reasonable: (a) Comparison of the
contractor’s change order price against an independently-derived Engineer’s estimate and (b)
cost analysis—a comprehensive review of the elements comprising the contractor’s change order
estimated cost breakdown. In either case, detailed documentation of the analysis and results
should be maintained in POS files.

Condition

During our audit, we noted instances in which Engineer’s estimates were consistently the same
as the contractor’s proposed prices and in which Engineer’s estimates were prepared after POS
had received the contractor’s change order proposal.

The C1 Baggage Screening Facility — Shell project (Project # 102337, Task 003) is an illustrative
example. That project had 215 change orders totaling $2,777,552. Of the 215 change orders, the
“negotiated” and settled change order amount was identical to the contractor’s proposed amount
in 186 (86.51%) of the changes. The “negotiated” and settled change order amount was within 1
percent of the contractor’s proposed amount in 204 (94.88%) of the changes. A senior POS
manager confirmed the following:

If the engineers [sic] estimate method is chooses [sic] it should be made
independent of the contractors [sic] proposal but you can't determine this just by
looking at the dates of each. The contractor's proposal may come in prior to the
engineers [sic] estimate as long as the engineer doesn't refer to it until after he
completes his independent estimate.

If the process described above was followed on this project, the fact that in 186 out of 215 cases,
the contractor’s proposed amount and the independent Engineer’s estimate were exactly the same
would be an extraordinary coincidence. It does not appear that rigorous change order cost
evaluations or meaningful change order negotiations took place on this project.

To evaluate this further, we analyzed the supporting documentation for the 40 largest cost-
increase change orders (totaling $2,738,806). We noted the following conditions related to these
largest change orders:
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Cost analysis was reportedly used to evaluate the contractor’s change order proposed
costs on 5 of the 40 change orders. For these 5 change orders, the POS files contained no
supporting documentation for the cost analysis.

For the remaining 35 change orders where an Engineer’s estimate was supposedly used to
evaluate the proposed cost, the date of the Engineer’s estimate was after POS had
received the contractor’s change order proposal in all 35 cases. The Engineer’s estimate
(prepared after the contractor’s change order proposal was received) was identical to the
contractor’s proposal in 4 of 35 cases. The Engineer’s estimate was within 1% of the
contractor’s proposed amount in 15 of 35 cases. The Engineer’s estimate was within 4%
of the contractor’s proposal in 29 of 35 cases. For none of these 35 change orders was
there any supporting documentation detailing the basis for the Engineer’s estimate.

For these 35 change orders negotiated based on an Engineer’s estimate, the contractor’s
proposed amount was identical to the negotiated change order amount in 31 cases and $1
different in 3 cases. In the remaining case, the negotiated amount was $15,580 higher
(75.84% higher) than the contractor’s proposed amount.

On 8 of 40 (20%) change orders, POS did not retain copies of the change order
originating documents in the change order files. (Change order numbers 184, 207, 311,
364, 446, 473, 507 and 518.)

In response to a draft of this finding, POS asserted that a “project utilizing an alternative public
works contracting methodology — specifically the GC/CM method — does not support” our
conclusions, because “the General Contractor/Construction Manager provides the estimates or
cost analysis as necessary, negotiates the change orders with the subcontractors and documents
the process.” POS also asserted that they “relied on the GC/CM to provide the estimates for
Change Order Requests and the Port did a detailed review of these estimates using the “cost
analysis” method for the majority of all change order requests.” POS also asserted that:

The GC/CM estimates are prepared and submitted to the Port for review,
acceptance or rejection and are of good detail and attached to the Change Order
Requests in the Change Order files. The Change Order files and the Change
Order Requests will show where many of the initial CORs were rejected and price
reduction revisions were requested and received. Some times the rejection of CO
pricing was returned to the GC/CM and a revised COR was issue for the
reduction. Some of these rejected CORs were retained in the Port CO files, but
there are some that were sent back to the GC/CM and are in the GC/CM CO files.

In order to test these assertions that adequate documentation exists, we asked POS to provide us
the documentation for a sample of 7 change orders. POS provided us with copies of the
documentation. While the documentation was voluminous, we noted the following problems:

For 6 of the 7 change orders, some of the underlying support for the change order amount
was missing or did not match the amounts being claimed.

The files each contain a “Change Order Reconciliation Checklist” with a list of
procedures to be performed in evaluating the change order. It has spaces for “initial &
date” for the General Contractor/Construction Manager’s (GC/CM) engineer,
superintendent, project engineer, cost engineer, and project manager. The GC/CM
engineer initialed these forms, but in 7 of the 7 change order files, there was no evidence
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of a review by and no initials for the superintendent, project engineer, cost engineer, or
project manager.

e None of the files contained any other evidence of a review by POS personnel except for
the signatures on the change order approval forms.

Criteria
POS Policy requires the following:

Construction Management Procedure, Change Orders states:

Background Discussion: Change Order (C.O.) process begins once a contract
change is identified. The process is initiated by the Resident Engineer. The C.O.
can result from an RFI response, user requested scope changes, unforeseen
conditions, regulatory agency requirements, or design errors and omissions. It is
essential that C.O.’s accurately describe the change, the reason for change and
all necessary back-up information. It is also critical that C.O.s are executed
within the authority delegated by the Port of Seattle Commission. ...

Administrative Controls: Upon execution of the change order by the contractor
and Port of Seattle, the change order file is stored in the contract files. The file
must contain at a minimum the following:

1. The Blue copy of the Change Order with original signatures.

2. A completed Supporting Information Form with original signature

3. A Port of Seattle cost estimate. (Note, if cost analysis is used this is not
required.)

4. A copy of the originating document. (This would include the Construction
Bulletin and other items such as RFI, letter, e-mail etc).

5. The contractor’s original proposal.

6. A summary of negotiations. (This could be a marked up copy of the original
proposal, are [sic] revised proposal, or a written comment by the RE
accepting the original proposal)

7. All additional information. (At a minimum, this needs to include a copy of the
Change Order Log). [Emphasis added]

Best practices for GC/CM contracting indicates that POS’s reliance on the GC/CM to negotiate
and evaluate change orders is misplaced. The State of Washington Joint Legislative Audit and
Review Committee (JLARC) issued An Assessment of General Contractor/Construction
Manager Contracting Procedures in June 2005. In that report, JLARC states:

... project management on the part of the owner must be as great or more
intensive with the GC/CM methods as it is with the DBB method. A GC/CM
project involves negotiating a GCC; working through value engineering and
constructability reviews; and constantly overseeing on-site construction work.
Meeting these project demands requires experienced project management and
involvement on the part of the owner.
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... case studies ... found that the owner agency’s close attention to project and
construction management in general, and their day-to-day involvement on the
project in particular, was the most critical success factor; no alternative
contracting model can substitute for the owner agency’s close attention to the
project.

While the GC/CM method offers more positive relationships among the parties to
a construction project, it does not provide any significant opportunities for
owners to abrogate their project management responsibilities.

The lack of experience or project involvement by the owner may have adverse
affects on project costs.

Cause

The overarching cause of this condition is the lack of an independent and robust Contract
Administration function that would assure that change order proposals receive a rigorous and
objective evaluation. Allowing engineers and construction managers the authority to negotiate
changes directly with the contractors that they deal with on a day-to-day basis without
independent oversight and approval creates inconsistent and lax contract management processes
where this type of problem can occur.

Effect or Potential Effect

The failure to follow established and required POS procedures and best practices for evaluating
change order proposals may be resulting in millions of dollars of unearned and unjustified
monies flowing to contractors. Further, without adequate segregation of duties in the process,
the potential exists for a variety of bribery or kickback schemes to be taking place.

Recommendations

This finding supports our overarching recommendations regarding appointment of a Chief
Procurement Officer, establishment of an independent contract administration function, and
revision of the delegations of authority for approving construction management expenditures. In
addition, we recommend the following with respect to this finding:

Recommendation 1: We recommend that POS immediately implement and strengthen control
procedures to assure that Engineers’ change order estimates are (a) prepared without knowledge
of the contractors’ proposed amounts, and (b) change order estimates and cost analyses are fully
and completely documented. Where cost or price analysis is used to evaluate change order
proposals, POS should require full and complete documentation of these reviews, including fully
documented supervisory reviews and approvals.

Recommendation 2: We recommend that POS undertake a review of all major recent and
ongoing projects to identify cases where engineers’ estimates and contractors’ proposed amounts
are consistently the same and, in such cases, undertake a further evaluation of the underlying
causes; followed by remedial actions as appropriate.
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POS Response

The full text of the POS response to this finding is in Appendix E. POS disagreed with this
finding and stated that:

While the Port could have better documented its independent cost analysis, its
files contain detailed documentation supporting the final negotiated price.

The Port’s practices are consistent with the recommendations set forth in the
Assessment of General Contractor/Construction Manager Contracting
Procedures issued by the Washington Joint Legislative Audit and Review
Committee (““JLARC”) in June 2005.

Auditors’ Additional Comments

While change order files sometimes contained considerable documentation, our audit revealed
that this documentation did not always support the final negotiated price. As noted in the criteria
section, above, we do not agree that POS’s practices are consistent with the best practices
defined in the June 2005 JLARC report.
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Finding 1-B: POS’s failure to timely process change orders and poor change order
documentation resulted in an overpayment of $105,535.

Background

The Aircraft Fuel System (AFS) project contract was awarded on May 28, 2004 in the amount of
$33,090,975.00. The project was originally planned to have taken 410 calendar days to achieve
substantial completion. The project was completed in 916 calendar days—506 calendar days
late.

POS determined during the course of the AFS project that the:

contract documents were not clear about the system commissioning tasks for the
fuel system and whose responsibility it fell under — contractor, subcontractor, or
owner

and that:

once it was determined that the contractor and subcontractor[s] had neither the
appropriate skills, lack of bias and contract compensation for providing overall
equipment and system commissioning, the POS commenced with obtaining a
qualified representative.

POS executed three force account change orders during the course of the project to pay for the
services of a commissioning agent.’

Change Order Chronology
The October 2004 — Summary of Negotiations, prepared by the CM, states:

The Port proposed splitting the cost of such a Commissioning Agent with the
Contractor as such a Commissioning Agent was also of benefit to them. It was
agreed to split the cost.

The Summary of Negotiations failed to identify the date that the negotiations took place, who
represented the contractor in the negotiations, the details of the cost split, agreed markups, or the
basis for the Not To Exceed (NTE) Amount. The Engineer’s Estimate Amount of $100,000 was
crossed out and an amount of $200,000 was hand-written on the document.

A July 11, 2005 Email from the CM stated:

Please turn in a Trend for [agent] cost, our share. Use $100k.

! A commissioning agent provides checkout, setup, acceptance, and operation testing of the completed system to
ensure that construction complied with the approved construction drawings and specifications, and was in
accordance with the Commissioning Plan developed by the contractor. Commissioning includes a final system
acceptance test conducted on the complete operational control system to demonstrate that it functions properly and
in accordance with the requirements of the Contract Documents.
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A July 11, 2005 - Construction Trend Notice was prepared by the resident engineer (RE). The
trend amount shown is $100,000, and the POS share of costs is identified as 50%.

REASON FOR TREND /
R ENCE POS and the General Contracto

DOCUMENTS:

decided to hire services
to commission the Aircraft fueling project.
POS will be responsible for 50% of the cost and the contractor for the balance.

f'
The November 5, 2005 — Change Order Log shows an amount pending of $100,000.

A November 14, 2005 Email from the RE to the construction manager (CM) requested
information about the cost split and the amount for markups, if any. The CM stated:

No 6% markup on [Commission Agent’s] change order. We pay 75% of his cost.
A November 14, 2005 — Change Order Supporting Document indicated that the change, if

approved, will not occur again. The CM noted that he had increased the total amount to
$200,000.

I |_YES | NO
4 A, HAS ANY WORK BEEN PERFORMED ON THIS CHANGE TO DATE? - R
B WILLTHIS CHANGE,WFAPPROVED: T -
1. Ocour Again

Creales any lisbily forescalabon? "
 Affact ather work nat covered by i1a proposed change oder?
"~ "Aftact any other presant or future contract?

= H=H;H; i

ol ra

The November 29, 2005 — Change Order was signed by POS.

On March 31, 2006 - Four months after CO #52 was executed, and after having doubled the
change order amount from the amount of the engineer’s estimate, the RE processed and signed
CO #64 in the amount of $49,999 (an amount which is $1.00 under the signature limit for an
RE). The Change Order Supporting Document indicated that the change, if approved will not
occur again.

On October 30, 2006 — Seven months after executing CO #64, the RE processed and signed CO
#80 in the amount of $49,999 (again, an amount which is $1.00 under the signature limit for an
RE). The Change Order Supporting Document indicated, once again, that the change, if
approved will not occur again.

POS processed the first payment for the commissioning agent on Pay Estimate 17, dated
November 30, 2005. The total amount of the invoices for work performed between January and
July 2005 was $105,517.03. POS paid 75% of that amount, $79,138.00.

In August 2006, POS audited the supporting documentation for CO #52. Of the $105,517.03,
POS’s audit revealed $340.38 in questionable costs, $175.01 that had been double billed, and
$2,189.95 in costs for which no receipts were submitted. We were unable to determine if the
total amount paid by POS to the contractor for the commissioning agent included a reconciliation
of the CO 52 audit findings.
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The contractor was contacted during the course of our audit to confirm the amount that the
contractor paid for its share of the commissioning agent’s costs. The contractor confirmed total
payments were made to the agent in the amount of $388,925.15 with POS paying $299,998.00 of
that amount, or 77%.

Finally, the CO documentation gives the reader the impression that POS retained and paid for the
commissioning agent because of its concerns that the contractor would not perform the scope of
work adequately. The Change Order Supporting Documentation states:

3 GONSEQUENGES IF CHANGE NOT MADE: —
Experienced Commissioning tasks would be haphazard and not fully documented and performed in time for the
schedule use and start-up of the various equipment and systems.

Assuming the contractor’s scope of work because POS believed that the contractor was

incapable of performing the work to an acceptable standard is not a valid basis for entitlement for
additional costs. During our audit, POS project staff explained that the commissioning
specification was not “omitted” but that it had been purposely removed from the contract
documents in order to try a different approach to commissioning. The change order language is
poorly written and fails to objectively and adequately describe the basis for entitlement of this
change order.

Conditions

1. There was no supporting information explaining the basis for the POS Engineer’s Estimate.

2. The final change order amount was double the engineer’s estimated amount and no
explanation is provided for that 100% increase.

3. The Summary of Negotiations failed to identify the amount of the cost split. The trend notice
indicated that POS’s share of the costs would be 50% but the CM authorized 75% to be paid.

4. Change Order splitting occurred. Two additional change orders were prepared and approved
by the RE for amounts that could be processed within the RE’s signature limit, and after each
preceding CO had been evaluated as a “NO” for reoccurrence.

5. The CO documentation indicated that POS was to pay 50% but, by the time the change order
was processed, over a year had elapsed and the shared cost changed—without justification or
explanation—to a 75%/25% split. POS overpaid its share of the costs for the commissioning
agent by 25% or $105,535.50.

Criteria
POS Policy, Construction Management SOP Manual — SOP 10 — Change Orders, requires:

Background Discussion: Change Order (C.O.) process begins once a contract
change is identified. The process is initiated by the Resident Engineer. The C.O.
can result from an RFI response, user requested scope changes, unforeseen
conditions, regulatory agency requirements, or design errors and omissions. Itis
essential that C.O.’s accurately describe the change, the reason for change and
all necessary back-up information. It is also critical that C.O.s are executed
within the authority delegated by the Port of Seattle Commission. [Emphasis
added]
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References: Request for Information; Commission Resolution 3181 Delegation of
Authority

Administrative Controls: Upon execution of the change order by the contractor
and Port of Seattle, the change order file is stored in the contract files. The file
must contain at a minimum the following:

1. The Blue copy of the Change Order with original signatures.

2. A completed Supporting Information Form with original signature

3. A Port of Seattle cost estimate. (Note, if cost analysis is used this is not
required.)

4. A copy of the originating document. (This would include the Construction
Bulletin and other items such as an, RFI, letter, e-mail etc).

5. The contractor’s original proposal.

6. A summary of negotiations. (This could be a marked up copy of the original
proposal, [a] revised proposal, or a written comment by the RE accepting the
original proposal)

7. All additional information. (At a minimum, this needs to include a copy of the
Change Order Log).

Cause

The overarching cause of this condition is the lack of an independent and robust Contract
Administration function that would assure that change order proposals receive a rigorous and
objective evaluation and are well documented. Allowing engineers and construction managers
the authority to negotiate changes directly with the contractors that they deal with on a day-to-
day basis without independent oversight and approval creates inconsistent and lax contract
management processes where this type of problem can occur.

Nearly one year elapsed between when the negotiations took place and when the change order
was executed and the first of the invoices was paid. The CM may not have accurately
remembered the negotiated amount. The Summary of Negotiations lacked specific details
regarding the cost split so the change order documentation was of little help when it came time to
pay the invoices that were submitted by the contractor. POS engineering’s Construction
Management SOP Manual procedures/guidelines provide very little guidance on the type of
information that should be addressed in the Summary of Negotiations document.

Effect or Potential Effect
POS paid the contractor $105,535.50 more than the change order documentation supported.

Recommendations

This finding supports our overarching recommendations regarding appointment of a Chief
Procurement Officer, establishment of an independent contract administration function, and
revision of the delegations of authority for approving construction management expenditures. In
addition, we recommend the following with respect to this finding:
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Recommendation 3: We recommend that POS revise its SOP Manual to include specific
guidelines for proper and accurate change order documentation. POS should provide training to
its consultant staff/construction managers to improve the manner in which POS is documenting
project change orders.

POS Response
The full text of the POS response to this finding is in Appendix E. POS stated that:

The change order was not untimely; although the need for the commissioning agent
was discussed early in the contract, the change order was not negotiated and signed
until the commissioning agent’s services were needed and could be accurately
defined.

The Port agreed to pay 75% of the cost of the commissioning agent’s services after
carefully considering the specific tasks performed by the commissioning agent and
reviewing the supporting documentation submitted by the contractor. Based on this
review, and negotiation with the contractor, the Port concluded that 75% of the
commissioning agent’s effort was the Port’s responsibility. Thus, the Port did not
overpay $105,535.50.

The Performance Auditor’s finding is predicated on non-contractual, internal
documents such as emails and construction trends in which the need for
commissioning agent services was first identified.

Auditors’ Additional Comments

The POS response misrepresents the finding and facts pertaining to the change order for the
commissioning agent services. This finding identified that POS paid change order costs that
exceeded the negotiated amount that was documented in the change order files.

POS’s response asserts that the change order was “not untimely.” We disagree. The contractor
for the aircraft fuel system project confirmed (and invoices substantiate) that the commissioning
agent began working on the project in January 2005. POS did not execute the change order until
November 2005; over 11 months after the commissioning agent began working on the project.
The change order was “Force Account” (meaning “time and materials”). As such, costs must be
tracked contemporaneous to when the work is performed. The change order should have been
executed prior to the work starting and prior to incurring costs in January 2005; not 11 months
after the work commenced.

We disagree with POS that the finding is predicated on “non-contractual, internal documents.”
POS Policy, Construction Management SOP Manual — SOP 10 — Change Orders, states “It is
essential that C.O.’s accurately describe the change, the reason for change and all necessary
back-up information.”” The executed change order document did not describe the payment
terms (75% vs 50%) between the contractor and POS, and the change order “back-up
information” substantiated a negotiated 50/50 split NOT the 77% that POS ultimately paid.

The POS response fails to address the following issues raised in the finding:
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o Wrongful practice of change order splitting in order to circumvent the signatory limits
established in Resolution 3181.

o Allowing additional work to be performed prior to execution of a change order. In this
case time and material work had been performed for 11 months before POS executed the
change order.

« Poor change order documentation that failed to substantiate the payment amounts made
by POS.

e POS did not confirm if the final costs paid to the commissioning agent were adjusted to
account for the questionable, double-billed, and unsubstantiated costs that were found in
the time and material supporting documentation.
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Finding 1-C: POS failed to obtain an $80,000 credit when original scope work was deleted,
and POS wrongly issued a 329-day time extension for work that was never performed.

Background

POS failed to obtain a credit for original scope work that was deleted from the Aircraft Fueling
System (AFS) contract (work project 102400). POS granted the contractor a 329-day time
extension to perform original scope work where the means of installation method had been
changed; but, that work was never performed. Consequently, the related time extension was
unnecessary. POS issued the time extension after the contract completion date had passed. POS
personnel believed that the contractor’s lack of experience with the nature of the work in the
AFS contract caused delays on the project but POS never assessed delay days against the
contractor nor did POS assess or collect liquidated damages. POS’s informal approach to change
order negotiations led to a lack of substantiation for the amount paid in Change Order number
84.

POS Deleted Original Scope Work that Was Associated with the Fire Protection System
Construction Bulletin (CB) 109, dated July 24, 2005, deleted work associated with the
installation of the foam protection system (tanks 108, 109, 111, and 114):

ﬁ Port of Seattle
Seattle-Tacoma International Airport AVIATION/ENGINEERING DEPARTMENT
DATE: | 712412005 o CONSTRUCTION BULLETIN: | 109
PrOJECT TITLE: | 2004 Airfield Improvements Contract-1 CONTRACT NUMBER: | MC-0311093

| comeron: [ voxcrone | wriom
| Delete scope of work associated with the Fire B

SUBJECT: | Protection System on tanks 108, 109, 111, and CosT TRERND: | 102400-220
I A 1.1, B
DMHmGRE._:_ FP5.01 Detail 6, Detail 3 . DEsIGN BULLETIN: | NiA
SpEC. REF.: | 11300  RFT: | 354

The following information/clarification further explains the Scope of Work:

Delete all the remaining scope of work associated with the Fire Protection System at Tanks #108, 109,
111, and 114. Work includes, but is not limited to, installation of above ground piping, fittings, foam
chamber, " plate brackets at each tank shell course, and tank modifications at foam chamber tank
opening, painting and signage.

Contractor shall submit all of purchased material including pipes, Foam Chambers, Foam makers,
valves and eic. to the POS inspector on site.

Work on the Fuel Tank #1135 remains in contractor’s scope of wark.

POS’s estimate for the credit amount due because original scope work was deleted totaled
$100,000. The contractor estimated the credit at just $10,000. The construction trend log shows
that this CB 109 issue was later “cancelled,” so that that significant disagreement regarding the
proper credit was not resolved in 2005.
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POS Rescinded CB 109 and Reinstated the Work Associated with the Fire Protection
System via Change Order #78

Change Order #78 was executed by POS on September 26, 2006. That change order authorized
a contract price increase of $185,000 and a time extension of 329 days. The Contract
Completion Date was extended from January 5, 2006 to December 1, 2006.

The scope of work for Change Order #78 stated:

Rescind the previously deleted work (under CB-109) and proceed with
installation of the Fire Foam Pipe, Spray Chambers and Brackets at Fuel Tanks
108, 109, 111 and 114. Work to include coordination with Swissport Fueling for
tank outages, LOTO, draining, any repairs to interior tank coatings, safety,
certified testing and commissioning similar to that performed at Tank 115 doing
the same work.

POS initially had determined that the work to perform the Fire Foam Piping, Spray Chambers,
and Brackets at Tanks 108, 109, 111, and 114 would be best done by another contractor under a
separate contract, and had issued Construction Bulletin 109 to implement that revised approach.
CO 78 represented POS’s subsequent decision to reinstate the work and have the AFS contractor
perform the work under the then-current AFS Contract (work project 102400). The work to
install the tanks was originally in the AFS contractor’s base contract scope of work, then was
deleted by CB 109, and was now being added back into the contract to be performed via a
changed method.

POS Wrongly Provided a 329-Day Time Extension for the Work on the Fire Foam Piping
Work Because that Work was Never Performed

The AFS contractor’s proposal for CO #78 did not request a time extension, but the POS
Engineer’s Estimate included an estimated time impact of 329 calendar days. The Summary of
Negotiations reads:

Since the work is to be done after BOD [beneficial occupancy date] when the
tanks are available for shutdown, a time extension of 329 calendar days is
required through December 1, 2006.

The change order file does not contain any project schedule evaluation documentation to
substantiate how the 329 calendar-day time extension was calculated or determined. The project
primarily relied on two week “look ahead schedules” which never depicted the full scope of
work in each schedule. POS’s decision to require the contractor to comply with the contract
requirements regarding schedule update submissions put POS at a severe disadvantage in
accurately assessing the amount of time extension, if any, that was warranted at the time CO #78
was being considered. Neither the contractor nor POS performed a schedule analysis to justify
giving the contractor 329 days of additional time to perform the CO #78 work. The time
extension was given to the AFS contractor because the work on the tanks was going to be done
after the beneficial occupancy date. But, this work was never performed by the contractor.
POS’s “Pay Estimate 28 — Final” substantiates that POS never paid any money for CO 78. Yet,
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the time extension which POS granted to the contractor to install the tanks after the beneficial
occupancy date was never rescinded by POS.

POS’s Summary of Negotiations, dated September 5, 2006, described the settlement of Change

Order #78 as follows:

Engineer's Estimate

Contractor's Proposal

Estimated Cost Impact:  $124,966

Proposed Cost Impact:  $218,700

Estimated Time Impact: 329 cal days

Proposed Time Impact:

Prepared By:

Date Prepared: Aug 2006

Date Received: - July 6, 2006

Summary of Negotiations:

the interior repairs required to each tank.

CB 109 of 7/24/05 originally deleted the Fire Foam system installation on the subject four fuel receipt
tanks due to a design problem. The problem was that in order to properly install the brackets supporting
the Fire Foam system piping, the tanks had to be drained and the interior coating repaired due 1o the
welding of the brackets to the outside of the tanks. Other installation methods which could be done with
the tanks filled were investigated by the AE to no avail, so it was decided to proceed with work via a
separate contract as time allowed the tanks to be down for the work. This plan was subsequently
changed to do the work as a change order to the current contract rather than go thru the cost of separate
plans, specs, and procurement. This was the scope of work of CB 134,

Negotiations began in August and continued into September, 2006. The change cost involved both
delay in performance of the work as well as additional work 1o do the tanks one at a time and perform

Dwring initial negotiations, the Contractors price was reduced to $193 408 by adjustment of the
Commissioning costs, bracket installation, and prime contractor’s mark up. The remaining discussions
mvolved a reestimate of the costs from the fire protection subcontractor, COSCO Fire Protection Ine,
which primarity involved delay in their work of over a year. They reduced their net price to perform the
work and the Contractor offered to settle the change at $185,000 which was agreed.

POS’s estimated amount of $124,966 for CO 78 is based on the calculation shown below which

included a credit amount of $79,434.
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The POS’s credit of $79,434 for the deleted original scope work never materialized because CO
#78 was canceled via CO #84.

The CO #78 estimate (shown above) that was prepared by POS’s construction manager (a
consultant, not a POS employee) was not calculated in accordance with Contract Section G-09-
03.C. The credit portion of the estimate (shown below) fails to include the contractor’s costs
such as “markup, contingency, overhead and profit.” The credit estimate clearly indicates that
the costs were for “original labor.” The three items of work are subcontractors’ work.
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Work that Had Been Deleted via CB 109, Then Reinstated via CO 78, Was Then Deleted—
again—yvia CO #84.

POS executed Change Order #84 on February 21, 2007. Change Order 84 canceled the work
described in Change Order #78. Change Order #84 did not include a credit for the deleted
original scope of work related to the Fire Foam System at tanks 108, 109, 111, and 114.

Change Order #84 included the following scope of work:

A. Install temporary power and activate space heater in North Ops ATS enclosure; install spat® heat
power, and activate space heater in Morth Ops Emergency Generator Breaker enclosufe;
Install Foam System; Cancel Construction Bulletin #131 Install Transfer Pumps  (CB-%36

B. Complete Commissioning of North Ops Emergency Fower System incloding installation and removal of temporary
poWer source

TOTAL ABOVE......cccinnmimminmninmasmsssmms e 559,999,000

POS’s January 8, 2007, cost estimate for Change Order 84 was $50,330.

The contractor submitted a cost proposal for $70,922 (including markups) on January 17, 2007,
for part A of the change and a cost proposal for $9,285 on January 19, 2007, for part B of the
change.

The project records describe the Change Order 84 negotiations as follows:
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e POS’s Construction Manager (a consultant) emailed the contractor’s project manager
(PM) on January 18, 2007, indicating that certain portions of the costs were accepted. He
wrote, “Still laughing at the rest... (actually you and SE do have something coming so
lets figure that out via tummy rub in lieu of you all documenting what is
undocumentable).” [Emphasis added.]

« The contractor’s PM emailed POS at 8:12 AM on January 25", stating, “Gee, you’re
starting to wear me down on this. NOT.” [Emphasis in original.] The PM offered
$56,000 for part A of the scope change, and $8,750 for part B of the scope change.
Change Order 84 costs included the costs of cancelling Change Order 78, which had
included costs for efforts preparing change order cost estimates.

o At 9:13 AM on January 25" the contractor’s PM sent another e-mail: ““Let’s see, you
countered with 50 for CB 136 and 4.5 for the ATS stuff. Total of 54.5. You’re getting
closer, but not close enough. Total of 62 for the both of them. Write it up and we’re
done.”

The POS’s construction manager’s email response stated, ““If it starts with a ‘5’ we’re there.”
CO #84 was finalized in the amount of $59,999.

Conditions

1. POS failed to obtain any credits from the contractor for the deletion of the original scope of
work related to the fire foam piping either via CO #78 or via CO #84.

2. Despite the fact that the contractor’s proposal for CO #78 did not request a time extension,
POS extended the contract 329 calendar days via CO #78. POS authorized this time
extension after the revised contract completion date had already passed (the original contract
completion date had been extended 177 days via CO #55).

3. POS did not withhold liquidated damages for the contractor-caused delay days. POS’s
construction manager told us:

[The contractor] is a horizontal contractor (dirt work) and not overly
sophisticated in terms of project controls systems. This was a new type of work
for [the contractor] and they were primarily dependent on their subcontractor,
[subcontractor] ([subcontractor] provided the mechanical piping. [subcontractor]
had a prior teaming relationship with [contractor]). [Contractor]/[subcontractor]
are struggling with understanding how the mechanical system fits together. To
date, only four of the 43 total control valves have passed inspection. [Contractor]
had been unable to get the fuel hydrants commissioned because valve leaks have
been a big issue. The project has also been a challenge from a scheduling
perspective. [Contractor] is very good at determining means and methods to get
the work done, but they are not so good with project controls paperwork.

4. The work in CO #78 was canceled, thus making a time extension unnecessary, but POS did
not rescind the time extension. The CO #78 file does not contain evidence that a “time
impact analysis” was prepared to justify the number of days awarded in the time extension.
POS acknowledged in our discussions of this project that the contractor had contributed to
the delay on the project. Despite this, no calculation of those delays was done by the
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contractor, as required by the contract, and POS prepared no supporting information to
substantiate giving the contractor 329 days of additional time on the project.

5. POS deleted the CO #78 scope of work associated with the installation of the foam tanks and
never sought a credit for those monies. We reviewed COs #85 and #87 (which are
“reconciling” change orders). Neither CO #85 nor CO #87 reconcile the credit that POS was
due for the deleted scope of work, including markups, contingency, overhead, and profit.

6. POS negotiated ("tummy rubbed”) the final amount of $59,999 for CO #84 without
accounting for the deleted scope of work credits that were due POS.

Criteria
Contract Requirements, Article G-09.01 THE PORT MAY MAKE CHANGES, stipulated the
following:

Without invalidating the Contract and without notice to the Contractor’s surety, and at
any time during the progress of the Work, the Port may make changes in the Work, which
changes included but are not limited to the following:

A increases or decreases in the quantities of Work;
B. deletion or alteration of any portion of the Work;
C. changes in design or specifications; and

D. addition of new Work.
Article G-09.03.C Changes to Work Other than Unit Price Work, stipulated the following:

2. Deleted Work. If the Port elects to delete all of a portion of the Work, the Engineer
shall so advise the Contractor in writing, and the Contract Sum shall be decreased in an
amount determined as follows:
a. The Port and the Contractor will attempt to agree on the amount based
upon a proposal submitted by the Contractor or determined by itemizing
the elements of Work deleted including all direct costs, markup,
contingency, overhead and profit used by the Contractor in preparation
of its original Bid, less any costs properly expended to date in connection
with the performance of the deleted Work. Upon request of the Engineer,
the Contractor shall submit its original bid documents. If the Contractor
and the Port cannot agree on the change or the Contractor cannot
document the above amount to the satisfaction of the Engineer, the amount
allowed for markups, shall be determined in the same manner as if the
deleted Work was to be performed on a Force Account basis pursuant to
paragraph G-08.06. The Port may then issue a Change Order pursuant to
paragraph G-09.04 and the Contractor shall have rights provided in
paragraph G-09-06. [Emphasis added]

The POS Construction Management Manual: Standard Operating Procedure #10, requires the
following:

Background Discussion: It is essential that COs accurately describe the change,
the reason for change and all necessary back-up information. It is also critical
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that C.O.s are executed within the authority delegated by the Port of Seattle
Commission. ...

Cause

The overarching cause of this condition is the lack of an independent and robust Contract
Administration function that would assure that change order proposals receive a rigorous and
objective evaluation and are well documented. Allowing engineers and construction managers
the authority to negotiate changes directly with the contractors that they deal with on a day-to-
day basis without independent oversight and approval creates inconsistent and lax contract
management processes where this type of problem can occur.

POS’s construction manager failed to adequately review the history of CB 109, and although the
construction manager negotiated both CO 78 and CO 84, the change order negotiations did not
address the fact that the work had been deleted, reinstated and then deleted again. The
construction manager’s informal style of negotiations led to a failure to properly document
change orders which resulted in a failure to pursue a proper credit amount for POS.

POS also failed to enforce the contract requirements for project schedule submissions, so a delay
analysis could not be performed. POS’s construction manager failed to comply with Contract
Section G-09-03.C which required decreases in the Contract Sum due to deletion of work to
include amounts for contractor markups, contingency, overhead, and profit.

Effect or Potential Effect

POS overpaid the contractor due to its failure to seek credits for the deletion of original scope
work. POS’s failure to properly calculate the estimated credit in accordance G-09-03.C of the
contract resulted in an incorrect credit amount.

A time extension was granted for 329 days to accommodate the CO #78 work being performed
in a sequential manner at the end of the project, but then the work was never performed and POS
never rescinded the time extension. POS failed to assess liquidated damages against the
contractor for delays it considered to be the contractor’s fault.

POS “tummy rubbed” its way to a settlement amount of $59,999 for CO #84 without accounting
for the credit (estimate of $79,434 from CO 78). The construction manager who negotiated both
CO #78 and CO #84 failed to reconcile his work efforts to ensure that POS received a proper
credit for the original scope of work that was deleted. The amount paid for CO #84 versus the
contractor’s proposed change order amount cannot be reconciled and/or substantiated when this
type of informal approach is used for change order negotiations.

Recommendations

This finding supports our overarching recommendations regarding appointment of a Chief
Procurement Officer, establishment of an independent contract administration function, and
revision of the delegations of authority for approving construction management expenditures. In
addition, we recommend the following with respect to this finding:
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Recommendation 4: We recommend that POS develop Standard Operating Procedures (SOPS)
that align with industry practices. Current POS SOPs do not provide adequate information
regarding change order negotiations.

Recommendation 5: POS management should take immediate steps to assure that POS
rigorously enforces all contractual schedule requirements. Then, when requests for time
extensions are made, they can and should be properly evaluated. POS should also provide more
oversight of the Change Order process to ensure that estimates are properly created and used.

Recommendation 6: We recommend that POS immediately cease its informal method of
resolving change order differences, and that POS improve its change order documentation
requirements to include that details of change order negotiations must be based on discussions of
scope/means and methods/pricing differences.

POS Response
The full text of the POS response to this finding is in Appendix E. POS agreed that it failed to
obtain credits for work that was deleted from the contract and stated:

The Port agrees that it overlooked a credit for certain work deleted from the contract
and that some documentation substantiating change orders related to this contract
was lacking. However, the amount of the credit to which the Port would have been
entitled was less than $80,000....

The Port is investigating alternatives for recovery of a credit for that portion of the
work that was not performed.

POS disagrees that the time extension (for performance of CO 78 work) should have been rescinded
and stated:

The Port disagrees that it wrongly issued a time extension for that work. ... The Port
was not entitled to rescind the time extension for this work because the contractor
remained mobilized on site to undertake the work after the second change order and
did, in fact, order materials and perform a portion of the work during this period.

Auditors’ Additional Comments

Although, POS agrees that it failed to collect credits it was due, it disagrees that the credit should
have been (at least) $80,000 because “the contractor performed some of the work and provided all
of the materials.” PQOS’s position is not supported by the information contained in the change
order documentation. The “Summary of Negotiations” described the basis for CO #84 (the final
reconciling change order for the foam system tanks) and stated:

Settlement costs address the effort by prime and subcontractors to do the
Change Order [78] prior to its cancellation.

The contractor was compensated in CO #84 for the portion of (original scope) work it performed
under CO 78, prior to the canceling of that change order. Thus, POS was entitled to a
(minimum) credit in the amount of ~$80,000. In fact, POS is entitled to a credit in excess of
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$80,000 if the contract provisions regarding recovery of contractor markups, contingency,
overhead and profit are enforced and correctly applied.

POS’s inability to reconcile its own change order documentation to enable it to correctly
calculate the change order credit amount is troubling, and it highlights the need for
implementation of the audit recommendations regarding:

e Change Order Procedures/Administration

o Change Order Evaluations

e Change Order Negotiations

e Change Order Documentation

e Training

We do not agree with POS’s position that the time extension (329 calendar days) was still
justified because the contractor ““remained mobilized on the site”” and that “this mobilization
status continued at no cost to the Port.” POS’s position fails to take into account the underlying
change order documentation which noted instances of contractor non-performance, deficient
performance, and slow performance that drove the contractor’s need to remain mobilized on the
project. Further, and most importantly, POS had, throughout the project, waived (as it routinely
does on its projects) the contractual requirement to submit project schedule updates, so POS was
unable to assess whether or not the time extension was justified, and it lacks a basis to assert that
it ““was not entitled to rescind the time extension.”

We also disagree that this situation was ““at no cost to the Port.”” POS was entitled to but did not
collect liquidated damages (costs) from the contractor due to contractor delays. POS’s failure to
collect liquidated damages on this project is discussed in detail in Finding 5 of this audit report.
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Finding 1-D: POS performed inadequate reviews of change-order proposals, resulting in
overpayment of contractor markups.

Background
Some POS construction contracts include standard provisions regarding contractor markups on
change orders.

Condition

Change Order #18 on Project # 101998, T-18 N. Apron Upgrade, only received a cursory review
prior to being approved. The contractor’s proposal was dated July 26, 2006, and sought
additional costs of $65,955.55, inclusive of a 20% markup on subcontractor costs. Two days
later, on July 28, 2006, POS approved CO #18 in the amount of $65,955.55 the exact amount
requested by the contractor. POS never took note that the contractor’s markup of 20% exceeded
the contractually allowed markup of 6%. POS’s failure to adequately review the change order
resulted in an overpayment in the amount of $7,202.

In response to a draft of this finding, POS indicated that it had reviewed other change orders
under this contract and found two additional errors and was preparing a deductive change order
to try to recover the overpaid amounts.

Criteria
POS Contract Provisions, General Conditions for Construction Contract, G-08.06 Payment for
Work Done on a Force Account Basis, 6. Markups, states that:

b. The Prime Contractor shall also be reimbursed an amount equal to six percent
(6%) of the total Subcontractor amount of subparagraph 5 above for all costs
associated with the subcontracted work.

Best practices require:

Changes in construction projects are inevitable. No matter how well planned a
project may be, there are always a certain number of changes. Each change,
whether proposed by the owner or the contractor, requires documentation,
negotiation, and an agreement on cost and schedule. The contractor's estimator
may provide the cost and schedule projections for the change order proposal, or,
as is often the case, the project manager is charged with this task. Here's where
the architect or engineer's estimator steps in again to analyze the contractor's
change order proposal to decide whether it is "fair and reasonable™ within the
context of the contract. [Source: RS Means]

Cause

The overarching cause of this condition is the lack of an independent and robust Contract
Administration function that would assure that change order proposals receive a rigorous and
objective evaluation. Allowing engineers and construction managers the authority to negotiate
changes directly with the contractors that they deal with on a day-to-day basis without
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independent oversight and approval creates inconsistent and lax contract management processes
where this type of problem can occur.

As described in Finding 1-A, POS project personnel are not performing rigorous reviews of
contractor change order proposals.

Effect or Potential Effect
According to POS, the contractor was overpaid by $8,890.54 due to these errors, on just this
contract. Other, similar errors may have occurred on other POS contracts.

Recommendations

This finding supports our overarching recommendation regarding appointment of a Chief
Procurement Officer, establishment of an independent contract administration function, and
revision of the delegations of authority for approving construction management expenditures. In
addition, we recommend the following with respect to this finding:

Recommendation 1: We recommend that POS immediately implement and strengthen control
procedures to assure that Engineers’ change order estimates are (a) prepared without knowledge
of the contractors’ proposed amounts, and (b) change order estimates and cost analyses are fully
and completely documented. Where cost or price analysis is used to evaluate change order
proposals, POS should require full and complete documentation of these reviews, including fully
documented supervisory reviews and approvals.

Recommendation 7: We recommend that POS undertake a review of the change orders
negotiated and approved under all contracts to determine if there were other incorrect mark-ups
on change orders.

POS Response
The full text of the POS response to this finding is in Appendix E. POS agreed with this finding
and stated that:

The Port readily acknowledges these errors, but does not believe that they reflect
an overall lack of rigorous review of contractor change order proposals.
Particularly on small change orders such as those involved with these examples,
the Port utilizes a cost analysis to determine the validity of the proposed change
order amount. While the Port’s construction management staff analyzed the direct
costs associated with these three change orders, they overlooked the errors in the
standard overhead markups.

Auditors’ Additional Comments

We disagree with the POS position that these “errors” are not indicative of a lack of care in
managing change orders. Although the amounts highlighted in this finding are relatively small,
this finding, combined with other findings related to change orders, indicates that POS’s internal
controls over contract management—especially related to change orders—needs significant
improvement.
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Finding 1-E: POS altered contractor invoices to pay a contractor for work that exceeded
the maximum contract amount set by law, thus violating state law and the Commission’s

delegation of authority.

Background

Small Works “Electrical Open Order 2004-MES Contract” (SWV-311608) in the amount of
$185,000 was awarded to Contractor AJ. The contract was signed by the contractor on
September 30, 2004, and by POS’s CEO on October 18, 2004.

The Small Works Roster Program randomly selects seven contractors for bid invitations but PCS
project managers have the option to manually select contractors to add anyone else they would
like to have bid on a project. Contractors can also “walk-in” to get the bid information. And,
PCS project managers also have the option of letting the computer randomly select seven

additional contractors.

Condition

Nine contractors were (according to PCS records) on the list of companies invited to bid on
SWV-311608. None of the nine contractors was a walk-in. Contractor AJ was manually added
to the list by a PCS project manager. PCS files contain the following Abstract of Bids.

PCS Change Order

Pt B cuose wenow

Abstract of Bids
Project: Electrical Open Order 2004-MES

Contract Number: SWV-311608

Contract aaminist-

Construction Manager: Varies with project

Walk-
In

Contractor

Contractor AJ nec.

- I

Estimate: $185,000.00
Bid Open Date: 08/31/2004
Advertise Begin:

Bid Amount MWBE Status
INVITED TO
M EID
INVITED TO
— M BID
INVITED TO
BID
INVITED TO
BID
INVITED TO
BID
INVITED TO
BID
INVITED TO
M BID
£185,000.00 AWARDED

INVITED TQ

BID

Low ol
Low Bid . . License Numb

Other Action Recommended:

Contract Amount:
$185,000.00

Total Walkin: 0
License Exp: 01/30/2005

The only contractor to submit a bid was Contractor AJ, and Contractor AJ was awarded the 2004
MES contract. PCS contract files contained no evidence that the remaining 8 contractors
received the invitation to bid. According to PCS, the computerized system automatically sends
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either an email or fax to selected bidders, but no records of this are kept in the procurement files.
(Additional information provided by POS in response to our draft findings indicates that POS’s
electronic systems may keep a record of invitations to bid sent by fax, but do not keep a record of
invitations to bid sent by email. Additional information provided indicates that 4 of the 9
contractors listed may have been sent a fax at 12:22 pm on a Friday requesting bids by 11:00 am
the following Tuesday, allowing bidders less than 2 workdays to prepare their bids.)

The bid opening date was August 31, 2004.

Below is a listing of invoices for work that pre-dated the date the contract was signed by POS’s
CEO and for work actually performed on other contracts. The invoices below were altered by
POS to allocate payments for the invoices to the new contact, SWV-311608. The work per the
contractor’s invoices was actually performed under the contracts shown in the column entitled

“Original Contract Per Invoice.”

. Original Contract Rews_ed el
Invoice # Date . Billed to Amount
Per Invoice
Contract

82145 8/31/2004 SWV-310760 SWV-311608 $15,023.34
82462 8/31/2004 SWV-310620 SWV-311608 $9,000.89
82464 8/30/2004 SWV-310620 SWV-311608 $4,043.81
82465 8/31/2004 SWV-310620 SWV-311608 $5,160.69
82466 8/31/2004 SWV-310354 SWV-311608 $5,044.76
82469 8/31/2004 SWV-310354 SWV-311608 $1,259.77
82470 8/31/2004 SWV-310354 SWV-311608 $1,500.45
82724 9/27/2004 SWV-310354 SWV-311608 $12,390.62
82725 9/27/2004 SWV-310354 SWV-311608 $4,084.27
82726 9/27/2004 SWV-310354 SWV-311608 $3,142.37
82727 9/27/2004 SWV-310354 SWV-311608 $445.61
82728 9/27/2004 SWV-310620 SWV-311608 $14,491.65

TOTAL $75,588.23

The above invoices were altered to change the contract numbers and, in some cases, the Work
Authorization (WA) numbers that the contractor billed its time under. See the example below.
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[BILLING ADDRESS:
PORT OF SEATTLE CONSTRUCTION SERVICES

INVOICE #82470
INVOICE DATE:8/31/2004
CLIENT CODE:PORTCO
CUSTOMER REF :2810

JOB #03741E
[SITE ADDRESS: ]

SOUTH SATELLITE GATE 56
SEATAC AIRPORT
SEATALC, WA

17900 INTERNATIONAL BLVD #420
SEATAC, WA 98188

K DESCRIPTION

= s
SW\/-310854- 3] @t

WORK AUTHORIZATION ID #2810~ 2 T
PAY AFP #3
PROGRESS BILLING THROUGH B/8/2004

As in the case of this invoice example, some of the above-listed invoices included costs for work
that was performed before the bid opening date of August 31, 2004. Invoice 82470 (above) was
for work performed through August 8, 2004. In the additional example below, the contract
number and the WA were revised. The work was performed prior to July 25, 2004, prior to the

date of the bid opening, and well in advance of the date that the contract was signed by POS and
the contractor.

[BILLING ADDRESS:

PORT OF SEATTLE CONSTRUCTION SERVICES
]

17800 INTERNATIONMAL BLVD #420
SEATAC, WA 88188

INVOICE #82464
INVOICE DATE:B/30/2004
CLIENT CODE:PORTCO
CUSTOMER REF :2817
JOB #03785-C

SITE ADDRESS:

— 3

MES SOUTH SATELLITE
SEATAC AIRPORT
SEATAC, WA

[WORK DESCRIBTION

5WW-310620 ot -
WORK AUTHORIZATION ID #2817

PAY APP #2 '
PROGRESS BILLING THROUGH 7/25/2004

PCS monitors actual costs compared to the initial Work Request budget, and when necessary
(because actual costs exceed the initial budget) a Work Request Revision is prepared. Instead of
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preparing Work Request Revisions, these invoices were stockpiled for nearly three months and
then paid once the new contract (SWV-311608) was approved.

Criteria

POS Commission Resolution 3181 is a master policy directive that delegates to the POS CEO
administrative authority to manage POS. In turn, the POS CEO has redelegated certain
administrative authorities to subordinates. Resolution 3181 establishes certain limitations on the
authority delegated to the CEO. Among these limitations are limitations on the CEO’s authority
with respect to the execution of Small Works Roster Program contracts and other contracts. The
CEO (and his delegees) may execute such contracts only when statutory procedures are followed
and the selection and payment requirements outlined in Resolution 3181 are followed. POS
Resolution 3181, 1V.B.1., Small works roster contracts, provides:

The Executive Director may, without prior Commission approval, execute small works roster contracts where
the total estimated contract price does not exceed the amount authorized by RCW 53.08.120, and so long as all
statutory procedures are followed and the work is within Authorized Budget Limits. This includes the authority
to issue change orders up to the maximum contract amount authorized by RCW 53.08.120.

The maximum amount authorized by RCW 53.08.120 is $200,000. RCW 53.08.120 requires
that:

All such contracts for work, the estimated cost of which exceeds two hundred
thousand dollars, shall be let at public bidding upon notice published in a
newspaper of general circulation in the district at least thirteen days before the
last date upon which bids will be received, calling for sealed bids upon the work,
plans and specifications for which shall then be on file in the office of the
commission for public inspection.

POS Resolution 3181 does not authorize the CEO or his delegees to make payments to
contractors unless all requirements of RCW 53.08.120-135 and all other applicable laws and Port
policies have been met (see POS Resolution 3181,V.A)).

Consequently, by paying a contractor monies in excess of the $200,000 limit without letting “the
work at public bidding,” POS violated RCW 53.08.120 as well as Resolution 3181. By making
payments to a contractor for work done prior to the award of a contract, POS violated the
delegation of authority under Resolution 3181.

Cause

POS personnel failed to discover that WA expenditures exceeded the funds available under the
original contracts, thus requiring payment to come from a “new” contract. The process that was
described to us was that “work requests are created by PCS and submitted to the project manager
for approval of scope, budget and project funding verification.” To the extent that Aviation and
Seaport project managers rely on PACT/SPOTS for verification of available project funds, those
systems contain inaccurate and outdated information, and the information does not reconcile
with the project records or the accounting software in many cases.
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Effect or Potential Effect

Costs of $75,588.23 were paid to the contractor for work that was performed prior to the
execution of the contract and for work that was actually performed for other contracts but in
excess of contractual and statutory ceilings.

Allowing contractor invoices to overrun existing contract funds placed POS in a position of
needing to award a follow-on small works contract to the same contractor in order to provide a
payment vehicle for the unpaid invoices. This provides an incentive for POS personnel to
“steer” new contracts to the old vendor in order to avoid having to disclose that prior contracts
were mismanaged.

Recommendations

This finding supports our overarching recommendation regarding appointment of a Chief
Procurement Officer, establishment of an independent contract administration function, and
revision of the delegations of authority for approving construction management expenditures. In
addition, we recommend the following with respect to this finding:

Recommendation 8: We recommend that POS improve its management information systems to
provide more accurate and up-to-date information regarding project and contract expenditures.
POS should develop a better means for tracking actual project expenditures against initial
estimates to prevent unforeseen cost overruns.

Recommendation 9: We recommend that POS develop and include in all contracts a “cost
limitation” clause that advises contractors that they should not accept work authorizations or
perform any work that would result in exceeding the maximum amount of the contract.

Recommendation 10: We recommend that controls be implemented to prevent specific
companies from being added to randomly-generated PCS bid lists by project management
personnel.

Recommendation 11: We recommend that POS evaluate all of its PCS contracts during the past
three years to determine other instances where the practice of lapping contractor invoices
occurred and take appropriate corrective actions.

Recommendation 12: We recommend that POS conduct a more detailed investigation of this
contract SWV-311608 to determine how and why the preferred electrical contractor was added
to the bid list, contact the other bidders on the list to determine if they were aware of the
procurement, and initiate follow up actions as appropriate.

POS Response
The full text of the POS response is provided below. POS agreed with the finding, in part, and
stated:

The Port substantially agrees with this finding. Port staff moved invoices for work
authorized under one small works contract to another for payment.
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But, POS did not agree that actions described in this finding violated Washington law and stated
that:

While this conduct violated the Port’s internal delegation of authority policy, it
did not violate Washington law. The contractor performed the work and was
entitled to payment. At the time the work was authorized, Port staff estimated that
the cost of the work would be less than the small works contract limit. When the
work proved to be more expensive, Port staff should have disclosed the overrun
and obtained Commission authorization to amend the small works contract to
cover the amounts in excess of the small works contract limit.

Auditors’ Additional Comments

The POS response to this finding misrepresents the finding and the facts. POS’s explanation that
it “moved” invoices from one contract to another infers that only one contract was affected. In
fact, POS altered at least 12 invoices to shift costs that had already been incurred on three
different open order contracts into the SWV-311608 contract.

POS rationalizes the overruns explaining that “At the time the work was authorized, Port staff
estimated that the cost of the work would be less than the small works contract limit.” The
“work’ authorized under an open order contract may include numerous different projects. PCS’s
explanation would require that cost estimates had been prepared on every project under a Small
Works Roster Program contract; the PCS contract files do not contain cost estimates for each
project that is authorized under a single open order contract. We believe that the contract cost
overruns stem from PCS’s inadequate contract administration and oversight of small works
contracts and its failure to adequately monitor individual project cost expenditures during the
contract period.

POS disagrees that it violated Washington law but admits that it allowed work to be performed
“in excess of the small works contract limit.” We believe POS violated Washington law when it
authorized work to be performed that cost in excess of the contract limit amount (which limit is
set at $200,000 under RCW 53.08.120). And, we believe that POS also violated the law when it
intentionally shortened the required RCW stated bid period from 13 days to two days, thereby
limiting competition in order to ensure that a particular contractor would likely be the only
contractor to bid. POS intentionally steered the award of the SWV-311608 contract to the
favored contractor [Contractor AJ] to conceal that it had violated state law contract limits on
Contractor AJ’s other contracts.

Cottonér P
Compaﬁiz i GDR

52 TONSULTANTS



Audit Finding 2: POS Frequently Circumvented Competition Requirements in Violation of
Its Own Policies and Sometimes in Violation of State Law

Finding 2-A: POS circumvented competition requirements by awarding contracts at “less
competition required” levels and then amending the contracts to higher levels, split
purchases, and awarded sequential no-competition contracts.

Background

Washington State law requires (with some exceptions) full and open competition for the
procurement of “contracts for work” in excess of $200,000, with contracts to be awarded to the
lowest bidders.? POS has interpreted this requirement to mean that “contracts for work” only
pertains to construction contracts, not consulting or other services contracts associated with
construction. POS believes that it “enjoys substantial flexibility in how it elects to accomplish
the purposes for which it exists under Title 53 of the Revised Code of Washington.” Thus POS
believes that it is allowed to award contracts for professional and other consulting services,
regardless of magnitude, without competition, unless the services are for the procurement of
architectural and engineering (A/E) services.® (POS also applies a very narrow definition of
what services are actually A/E services.) Under Washington state law, when procuring A/E
services, full and open competition is required, but the procuring agency or municipal
government is authorized to enter into price negotiations with the professional services firm
deemed most qualified. The procurement policies for consulting services (both A/E and other
consulting services) adopted by POS (a) allow sole source (no competition) contracts of up to
$50,000, (b) require limited competition for contracts between $50,001 and $200,000, and (c)
require full and open competition for contracts in excess of $200,000.*

Our evaluation of numerous professional services procurements revealed that POS regularly
circumvents these competition requirements through a variety of techniques and means.

Condition

To evaluate the possibilities of competition avoidance from a global perspective, we performed a
Benford’s Law® analysis on PSA award amounts. Benford’s Law is an analytical review
procedure designed to identify errors, potential fraud, and other irregularities. The premise of
Benford’s Law is that initial digits in a population of normally-occurring numbers display a
predictable pattern. Benford’s Law demonstrates that a number in a data set is more likely to
begin with a smaller digit (i.e. 1, 12, 134, 1268, etc) than a larger digit (i.e. 9, 95, 978, 9823, etc).
Anomalies from the predicted norm should be investigated.

The Benford’s Law curve of PSA award amounts during our audit period is as follows:

2 See RCW 53.08.120, Contracts for labor and material — Small works roster.
® See RCW 39.80, Contracts for architectural and engineering services.

* See POS Policy PUR-2, Consultant Procedures.

® See Digital Analysis Using Benford’s Law, by Mark J. Nigrini.
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As this graph demonstrates, POS awards an inordinate number of PSAs with amounts beginning
with the digits 2 and 5. This corresponds with awards of $200,000 and $50,000, indicating
attempts to avoid the greater-competition requirements associated with PSAs of larger amounts.
We performed additional testing of specific data in order to verify these analytical results.

In 262 cases we evaluated, according to POS’s accounting records, the initial contract was
awarded in one competition category, but with amendments,® the contracts moved into a higher
competition category:

Amend. < Amend. >
$30,000; $30,000;
No. of allowable per Exception
Condition PSA PUR-2 Noted
A/l vs. B/2 228 202 26
A/l vs. C/3 5 - 5
B/2 vs. C/3 22 10 12
Wrong
Category 7 - 7
Grand Total 262 212 50

As noted above, for 50 of 262 of these procurements, amendments elevated the contracts beyond
even the amended levels of funding allowed for the competition level under which they were
procured. (In some of these instances, it appears that the procurements may have had the correct
level of competition, but POS may have recorded the wrong category in its PeopleSoft system.

® PUR-2 allows amendments of no more than $30,000 above the $50,000 and $200,000 limits.

Cottonér P
Compaﬁiz i GDR

54 TONSULTANTS




We sought clarification of this possibility, but POS’s responses were inconclusive or vague in
most cases.)

For 212 of 262 of the procurements noted above, the contracts were technically allowable (per
PUR-2, paragraph V, which allows amendments of up to $30,000 above the competition
threshold). However, the Port frequently used no-competition procurements, amended them
upward by $30,000; and then awarded new no-competition PSAs to the same contractor. This
purchase-splitting process circumvents the spirit and intent of the consultant selection
requirements. Several examples follow.

e PV-0310504 was awarded, without competition, to Consulting Company A to obtain the
services of Consultant RLG for a 1-year period (9/8/03 — 9/8/04).” It had an initial PSA
amount of $25,000. It was amended upward by $25,000 on 1/14/04 and then again by
$30,000 on 7/21/04. The total contract amount therefore became $80,000. Following
that, another no-competition PSA (P-00311682) was awarded to Consulting Company A
to obtain the services of this same consultant (RLG) for another 1-year period (10/8/04 —
12/31/04). That PSA had an initial amount of $50,000. It was then amended upward by
$30,000 on 12/7/04, bringing the total contract amount to $80,000. On 1/10/2005,
another no-competition PSA (P-00312071) was awarded for $50,000 to Consulting
Company B. Consulting Company B has the same mailing address as Consulting
Company A. The services provided by Consulting Company B were construction support
services, with Consultant RLG as the designated project manager. That PSA was
amended upward by $30,000 via amendment No. 1, dated 5/10/2005, bringing the total
PSA amount to $80,000. Another no-competition PSA (P-00312617) was awarded for
$50,000 to Consulting Company C on 7-1-2005. That PSA provided that “[Consultant
RLG] will provide inspection construction support services ....” That PSA was amended
upward by $30,000 on 10/24/2005, bringing the total amount to $80,000. From
September 2003 through December 2005, Consultant RLG (or companies with which he
was affiliated) received $320,000 via four no-competition PSAs. (RLG continues to
work as a consultant to POS as an employee or sub-subconsultant of Consulting
Company D, a subconsultant under another major consulting contract with Company E.)

o PV-0309614 was awarded, without competition, to obtain the services of Company H for
a 1-year period (1/16/03 — 1/16/04). It had an initial PSA amount of $50,000. It was
amended upward by $29,900 on 4/28/03, bringing the total contract amount to $79,900.
Following that another no-competition PSA (PV-0310918) was awarded to continue the
services of this contractor (from 4/7/04 — 8/1/04). That new PSA had an initial amount of
$50,000. It was amended upward by $29,900 on 5/24/04, bringing the total contract
amount to $79,900. This company received $159,800 via no-competition PSAs.

" The services of RLG were obtained noncompetitively even earlier (as a subconsultant to Consulting Company F,
which was, in turn, a subconsultant to Consulting Company G, the architectural engineering firm on the Aircraft
Fueling System project). In Amendment 8 to Company G’s A/E PSA (P-00303357), dated October 15, 2002, RLG
is listed in the subconsultant section of Company F’s rate sheet as “[RLG] (Contract).” RLG’s rate is listed as $75
per hour. RLG’s services were continued via Amendments 11 and 12 to the Company G PSA.
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o P-00312599 was awarded, without competition, to obtain the services of Consulting
Company | for an 18-month period (6/22/05 — 12/31/06). It had an initial PSA amount of
$50,000. It was amended upward by $30,000 on 1/6/06, bringing the total contract
amount to $80,000. Following that, another no-competition PSA (P-00313552) was
awarded to the same contractor for another 18-month period (6/21/06 — 12/31/07). That
PSA had an initial PSA amount of $50,000. It was amended upward by $30,000 on
2/2/07, bringing the total contract amount to $80,000. This company received $160,000
via no-competition PSAs.

o P-00310619 was awarded, without competition, to obtain the services of Consultant RFH
for a 14-month period (11/1/03 — 12/31/04). It had an initial PSA amount of $50,000. It
was amended upward by $30,000 on 7/26/04, bringing the total contract amount to
$80,000. Following that, another no-competition PSA (P-00312043) was awarded to the
same contractor to extend the services for another year (1/1/05 — 12/31/05). That PSA
had an initial amount of $30,000. It was amended upward three times: by $30,000 on
5/9/05; by $10,000 on 8/3/05; and by $10,000 on 1/6/06, bringing the total contract
amount to $80,000. This consultant received $160,000 via no-competition PSAs.

e PV-0309536 was awarded, without competition, to obtain the services of Consulting
Company J for a 13-month period (1/1/03 — 1/31/04). It had an initial amount of
$50,000. It was amended upward by $30,000 on 12/10/03, bringing the total contract
amount to $80,000. Following that, another no-competition PSA (P-00311869) was
awarded to the same contractor to extend the services for another year (1/1/04 —
12/31/05). That PSA had an initial amount of $35,000. It was amended upward twice:
by $30,000 on 8/23/04 and by $15,000 on 3/1/05, bringing the total contract amount to
$80,000. This consultant received $160,000 via no-competition PSAS.

POS also awards multiple and overlapping no-competition PSAs to the same vendors. We
identified 288 vendors that had two or more Category A/1 (no-competition) PSAs with the Port.
In total, there were 1,330 no-competition PSAs awarded to these vendors. In addition, 19 of 288
vendors had ten or more no-competition PSAs with the Port. Each of these 19 vendors had two
or more no-competition contracts awarded by the same POS department.

Vendor PSAs
40
18
13
15
44
17
11
20
10
10
16
12
15
44
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We also noted instances in which purchases were split in order to circumvent POS’s competition
requirements. Examples follow.

Consulting Company AA received three separate no competition PSAs with the Seaport
for disposal of three cranes. Each of these no-competition PSAs had initial contract
amounts of $50,000, and the period of performance was from April 2004 to Dec. 31,
2005 under each of the three contracts.

During a 24-month period (April 2005 to March 2007), Consulting Company N received
44 Category A (no-competition) PSAs for IT services, with total funding of $1,178,440.
During the same 24-month period (April 2005 to March 2007), Consulting Company V
received 43 Category A (no competition) PSAs for IT services, with total funding of
$1,530,648.

In addition to these clear-cut examples of no-competition purchase-splitting and sequential no-
competition awards, we noted numerous other instances of probable violations of State and POS
competition requirements. Examples include the following:

ompany

P-00306927 was awarded, without competition, in an initial amount of $50,000, but later
grew to $410,051.82. We asked POS for an explanation, and POS stated that this
contract was “initialy [sic] awarded as a category 1, this was extended due to legal
issue....” We asked what the legal issue was and under what authority PUR-2 procedures
were ignored. POS stated that “this firm had a [sic] agreement to share in cost savings
that were identified due to process they implemented to reduce our waste system. They
felt this savings would continue over time and that payments to them would continue (not
a one-time realization). The Port disagreed and | recall that we extended their contract
for a number of years until the issue was resolved.” This explanation does not justify
POS’s violation of the competition requirements and POS has not cited an authority for
this failure to comply with PUR-2.

P-00307507 was listed in POS accounting records as a Category 1 (no competition)
procurement with an awarded amount of $20,000. Its funding grew to $298,299.00. We
asked POS for an explanation, and POS stated that this was “initially issued as a category
1 due to earthquake assessment see attached commission declaration of emergency
commission meeting 03/13/2001.” We obtained and reviewed the contract file and noted
that this contract was actually awarded on 8-14-01—5 months after the earthquake and
resulting emergency declaration by the Commission. The agreement form used was for
agreements valued at more than $50,000. There was no evidence of competition in the
file. The contract was amended 14 times thru at least September 2002—19 months after
the emergency. Most modifications do not appear to have been emergency-related. For
example, a May 2002 task was for "coordination of development of environmental
specifications detailing work associated with contaminated soils and ground water™ and
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"provide Senior Design Engineer staff to facilitate review of the non-[Company U] work
associated with the Terminal 5 Earthquake Repairs.” We inquired again of POS, and
POS revised its explanation to indicate that this was not an emergency procurement after
all and provided an advertisement dated July 12, 2001, indicating that the procurement
may have been done under PUR-2’s category 3. No evidence of the competitive
selection process was provided, however. It remains unclear whether this procurement
was made in conformity with PUR-2 procedures.

e P-00311760 was awarded using Category A (no competition) procedures, according to
PeopleSoft records, with an initial amount of $50,000. Its funding grew to $454,950.00.
The contract file contained an advertisement dated June 25, 2004, but the contract was
awarded 11 months later, on May 20, 2005, and the contract file contained no evidence
that a competitive selection process was followed. Following our audit inquiries about
this procurement, POS stated that this contract was, in fact, the result of a competitive
procurement and stated that “the Port has now prepared a Consultant Selection Process
Certificate reflecting this fact.”

e PV-0306666 was awarded using Category A (no competition) procedures, according to
PeopleSoft records, with an initial amount of $25,000. Its funding grew to
$1,113,106.00. We asked POS for an explanation, and POS stated that this was “initially
issued as a category 1 due to earthquake assessment see attached commission declaration
of emergency commission meeting 03/13/2001.” Commission Resolution 3181 provides
that:

When any emergency shall require the immediate execution of a contract
for work, the Executive Director, pursuant to the procedures of RCW
39.04.020, is authorized to make a finding of the existence of such
emergency and execute any contracts necessary to respond to the existing
emergency, provided that the Executive Director shall, at the first Port
Commission meeting following the Executive Director's finding of the
existence of an emergency, request Port Commission ratification of the
finding of emergency and any contracts awarded and/or executed
pursuant to that finding. The Executive Director shall keep the Port
Commission informed of the development of the emergency situation and
the progress of any contracts executed to remedy the emergency.
[Emphasis added.]

POS did not request approval of this sole-source $25,000 contract at the first Port
Commission meeting (March 13, 2001) following the executive director’s finding of an
emergency. POS provided Commission meeting minutes dated May 8, 2001, indicating
that a $150,000 contract with this same contractor was presented for approval in
connection with the earthquake. POS has not provided evidence that the Commission
was informed (a) of the ultimate size ($1,113,106.00—44 times its award amount and 7
times the amount of which the Commission was made aware) of this sole source contract,
or (b) that this “emergency” contract remained active for 3 years and 7 months beyond
the emergency.
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o P-00307510 was awarded using Category B (limited competition) procedures, according
to PeopleSoft records. The initial award amount was $75,272.00. Its funding grew to
$5,846,112. The contract file contained no evidence of competition. We asked POS for
an explanation, and POS stated that this was actually procured using Category C (full and
open competition) procedures. POS provided a copy of an advertisement dated April 28
and April 30, 2001. (Other information POS provided indicated that a consultant served
on the selection panel for this procurement. The awardee for P-00307510 was a
subcontractor to this consultant’s firm under another POS contract. POS has indicated
that it has no policy prohibiting such conflict of interest situations.)

o P-00310953 was awarded using Category 2 (limited competition) procedures, according
to PeopleSoft records. The initial award amount was $200,000. Its funding grew to
$600,000—three times the Category 2 limit. The scope of services was to “develop and
execute a federal government relations strategy ...; provide general business and
governmental consulting; monitor federal legislative and regulatory activity ...;
coordinate and attend meetings ...; provide regular and frequent feedback ...; provide
office space and logistical support during Washington, DC visits.” We asked POS for an
explanation for exceeding the Category 2 ceiling requirement, and POS stated that this
was “issued as a 2, Contract executed by CEO, renewed by CEO, copy of Contract
available for review.” We followed up and asked POS what the significance was that the
“Contract [was] executed by [the] CEO, [and] renewed by [the] CEO.” We also pointed
out that although the CEO signed an amendment increasing the contract from $200,000 to
$400,000, the CEO did not sign the amendment increasing the contract from $400,000 to
$600,000. We also asked for supporting documentation evidencing that this procurement
utilized a competitive selection process. POS’s response was “I have no additional
information.” POS subsequently stated that:

The procurement of the services for representative legislation is not
subject to any purchasing policy or statute. ... Services for representative
legislation are commonly referred to as lobbying. These services would
have been approved by the Port Commission as part of the annual budget
for the Government Relations department.

Following completion of our fieldwork, POS found and provided documentation
indicating that this was, after all, a competitive procurement and pointed out that
although it was competitive, it did not need to be, because POS policies exempt
“representative legislation” from POS-adopted competition requirements.

e P-00311530 was awarded using Category B (limited competition) procedures, according
to PeopleSoft records. The initial award amount was $100,000. Its funding grew to
$1,120,793.00. We asked POS for an explanation, and POS stated that “No, Cat C,
documentation provided.” The documentation provided indicated that an entirely
different contractor had been selected than the contractor named in PeopleSoft records.
We asked POS for an additional explanation, and POS stated that the contractor selected
using the competitive process had initially been awarded the contract, but had been
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terminated “after a short period of time and [the new contractor] was selected to replace.
[The new contractor] as you will note was one of the firms shortlisted in the evaluation
process.” Although the new contractor had been one of 6 firms listed on the selection
process certificate, POS did not explain why it was selected over the remaining 4 firms,
and the 6 firms were not ranked beyond the firm originally selected. POS followed up
and provided a “scoring sheet” showing that a third contractor actually had the best score
among 6 offerors. Scores for 2 offerors had been altered without contemporaneous
explanation resulting in a different outcome. POS stated that:

The Port of Seattle acknowledges that this spreadsheet is less than clear.
The numbers reflected on the right reflect the preliminary rankings of the
consultants prior to the final meeting of selection panel. At that final
meeting, two of the members — based on the discussions of the selection
panel — elected to change their individual rankings, but the final, average
scores were not recalculated on the spreadsheet. When calculated
considering these revisions, the party named in the Consultant Selection
Process Certificate and the contractor in fact awarded the work under the
referenced contract were tied for the highest score of 2.33.

o P-00302927 was awarded on January 5, 2004, using Category 1 (no competition)
procedures, according to PeopleSoft records. The initial award amount was $100,000.
Its funding grew to $229,500. A second contract, P-00309368, was awarded to the same
contractor on February 9, 2004, also using Category 1 (no competition) procedures,
according to PeopleSoft records. The initial award amount was $67,500. Its funding
grew to $230,000.00. We asked POS for explanations. POS initially provided nothing to
explain the first procurement, P-00302927. With respect to P-00309368, POS stated that
“department extended contract from previous award/selection memo provided.” We
asked POS for further clarification about both procurements. POS provided selection
memos dated December 22, 2003, and January 26, 2004, indicating that Category 2
(limited competition) procedures may have been followed. It appears, however, that the
services were split into two separate procurements in order to avoid PUR-2’s full and
open competition requirements. POS later acknowledged that “these contracts do not
comply with Port purchasing policy PUR-2.”

o P-00308735 was awarded using Category B (limited competition) procedures, according
to PeopleSoft records. The award amount was $240,000 ($40,000 above the Category B
limit). We asked POS for an explanation, and POS stated that the “the original selelction
[sic] of [another contractor] was reassigned to several sub-consultants to balance
workload ....” POS has provided no evidence that any competitive process was followed
in awarding this $240,000 contract. In addition, documentation provided by POS in
response to our questions about this procurement indicated that POS also awarded
another contract, for $345,000, to another contractor with no evidence of competition.
POS later acknowledged that “this contract was not let in strict compliance with Port
purchasing policy PUR-2.”
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e P-00310481 was awarded using Category A (no competition) procedures, according to
PeopleSoft records. The award amount was $222,186 ($172,186 above the Category A
limit). We asked POS for an explanation, and POS stated that “No Cat C, Ad and
Selection Certificate not located which was noted in file. PSA: Category C procedure
was followed.” POS also provided a copy of an advertisement dated January 31, 2000.
But, according to PeopleSoft records, this contract began more than 3 years later, on
March 1, 2003. POS later provided documentation indicating that the procurement had
not been based on or associated with the advertisement dated January 31, 2000, but rather
the 2003 sole source contract award was based on a 1998 selection process. POS also
said that “the procurement of these services for “juvenile salmon and inter-tidal habitat
evaluation’ is not subject to any requirement of the Revised Code of Washington.”

o P-00311817 was awarded using Category 2 (limited competition) procedures, according
to PeopleSoft records. The award amount was $217,590 ($17,590 above the Category 2
limit). We asked POS for an explanation, and POS said “see King County Public Art
Program Selection Summary.” We asked POS to explain why the King County Public
Art Program would justify deviating from the competition requirements of PUR-2. POS
stated that “documents provided the process in place for artist selection. This process is
consistent with PUR-2 Policy.” POS provided a copy of the Port of Seattle Art Program
Guidelines. These guidelines are, in fact, “consistent with PUR-2.” They provide for
three levels of competition: “Open Competition,” “Invitational or Limited Competition,”
and “Direct Selection.” The Guidelines do not, however, provide for a deviation from
PUR-2’s requirements. This procurement required full and open competition, and POS
violated PUR-2 in making this award.

Criteria
Washington State Law, RCW 53.08.120, Contracts for labor and material, provides that:

All material required by a port district may be procured in the open market or by
contract and all work ordered may be done by contract or day labor. All such
contracts for work, the estimated cost of which exceeds two hundred thousand
dollars, shall be let at public bidding upon notice published in a newspaper of
general circulation in the district at least thirteen days before the last date upon
which bids will be received, calling for sealed bids upon the work, plans and
specifications for which shall then be on file in the office of the commission for
public inspection. The same notice may call for bids on such work or material
based upon plans and specifications submitted by the bidder. The competitive
bidding requirements for purchases or public works may be waived pursuant to
RCW 39.04.280 if an exemption contained within that section applies to the
purchase or public work.

RCW 39.04.280, Competitive bidding requirements — Exemptions, provides:
... uniform exemptions to competitive bidding requirements utilized by

municipalities when awarding contracts for public works and contracts for
purchases. The statutes governing a specific type of municipality may also
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include other exemptions from competitive bidding requirements. The purpose of
this section is to supplement and not to limit the current powers of any
municipality to provide exemptions from competitive bidding requirements.
(1) Competitive bidding requirements may be waived by the governing
body of the municipality for:
(a) Purchases that are clearly and legitimately limited to a single
source of supply;
(b) Purchases involving special facilities or market conditions;
(c) Purchases in the event of an emergency;
(d) Purchases of insurance or bonds; and
(e) Public works in the event of an emergency.

RCW 39.30.020, Contracts requiring competitive bidding — Violations by municipal officer
— Penalties, provides that:

In addition to any other remedies or penalties contained in any law, municipal
charter, ordinance, resolution or other enactment, any municipal officer by or
through whom or under whose supervision, in whole or in part, any contract is
made in wilful and intentional violation of any law, municipal charter, ordinance,
resolution or other enactment requiring competitive bidding upon such contract
shall be held liable to a civil penalty of not less than three hundred dollars and
may be held liable, jointly and severally with any other such municipal officer, for
all consequential damages to the municipal corporation. If, as a result of a
criminal action, the violation is found to have been intentional, the municipal
officer shall immediately forfeit his office. For purposes of this section,
"municipal officer" shall mean an "officer or "municipal officer" as those terms
are defined in RCW 42.23.020(2).

RCW 39.80.040, Procurement of architectural and engineering services — Submission of
statement of qualifications and performance data — Participation by minority and women-
owned firms, requires that:

In the procurement of architectural and engineering services, the agency shall encourage
firms engaged in the lawful practice of their profession to submit annually a statement of
qualifications and performance data. The agency shall evaluate current statements of
qualifications and performance data on file with the agency, together with those that may
be submitted by other firms regarding the proposed project, and shall conduct
discussions with one or more firms regarding anticipated concepts and the relative utility
of alternative methods of approach for furnishing the required services and then shall
select therefrom, based upon criteria established by the agency, the firm deemed to be the
most highly qualified to provide the services required for the proposed project. Such
agency procedures and guidelines shall include a plan to insure that minority and
women-owned firms are afforded the maximum practicable opportunity to compete for
and obtain public contracts for services. The level of participation by minority and
women-owned firms shall be consistent with their general availability within the
professional communities involved.
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POS Policy, PUR-2, Consultant Procedures, Paragraph V., Summary Chart, establishes the
following competition requirements for procuring consulting services:

Architectural/Engineering Services

Category A Category B Category C
1) Fee < $50,000 >$50,000 Fee< Fee>$200,000
$200,000
2) Select Consultant Select Consultant from  Advertisement
from Files Files
3) Interview not Interview 3 Firms Request for
Required Qualifications (RFQ)
Interview Process
4) Short Form Standard Agreement Standard Agreement
Agreement

Non-Architectural/Engineering Services

Category 1 Category 2 Category 3

1) Fee < $50,000 >$50,000 Fee< Fee>$200,000
$200,000

2) Select Any Select Three Advertisement
Consultant Consultants
3) Interview not Interview RFQ/Interview Process
Required
4) Short Form Standard Agreement Standard Agreement
Agreement

Best Practices for procurement of goods and services establish that:

The benefits of competition are well established. Competition saves money for the
taxpayer, improves contractor performance, curbs fraud, and promotes
accountability for results. -May 31, 2007, memorandum to Chief Acquisition
Officers from the Office of Management and Budget.®

In addition, the State of Washington Joint Legislative Audit and Review Committee stated
that:

The primary purpose of the competitive bidding requirement is to prevent fraud,
collusion, and favoritism by public officials and to obtain the best work at the most

8 [see: http://www.whitehouse.gov/omb/procurement/comp_contracting/competition_memo_053107.pdf]
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reasonable price. The open competitive process satisfies this by making the selection
process transparent to the public.’

Federal Regulations

In addition to the above criteria, Federal Regulations apply to 3" Runway and related facility
procurements, as well as other Federal grant programs. POS has received at least $288 million
of United States Department of Transportation grants since 1999 for work related to the 3"
Runway and related facilities. Each grant stipulates that grant funds cannot be used for “any
costs determined by the FAA to be ineligible for consideration as to allowability under the
provisions of the Act.” POS has received more than $105 million in Federal program funds from
other agencies.

The applicable Federal Regulations for the 3" Runway grants are Title 49 USC Section 47110,
Allowable Project Costs, and Title 49 USC Part 18, Uniform Administrative Requirements for
Grants and Cooperative Agreements to State and Local Governments.™

49 USC Sec. 47110(b) stipulates that:

A project cost is allowable-- ... if the cost is ... consistent with all applicable
statutory and administrative requirements ...

49 USC Part 18, Subpart C, Section 18.36, Procurement, stipulates that:

grantees and subgrantees must comply with the following requirements:
(c) Competition.
(1) All procurement transactions will be conducted in a manner providing full and
open competition consistent with the standards of Sec. 18.36. Some of the situations
considered to be restrictive of competition include but are not limited to:
(iv) Noncompetitive awards to consultants that are on retainer contracts,
(vii) Any arbitrary action in the procurement process.
(3) Grantees will have written selection procedures for procurement transactions.
These procedures will ensure that all solicitations:
(1) Incorporate a clear and accurate description of the technical requirements for
the material, product, or service to be procured....
(2) Identify all requirements which the offerors must fulfill and all other factors to
be used in evaluating bids or proposals.
(d) Methods of procurement to be followed
(3) Procurement by competitive proposals. The technique of competitive proposals is
normally conducted with more than one source submitting an offer, and either a
fixed-price or cost-reimbursement type contract is awarded. It is generally used when
conditions are not appropriate for the use of sealed bids. If this method is used, the
following requirements apply:

° See Report 05-9, An Assessment of General Contractor/Construction Manager Contracting Procedures, June 22,
2005.

19 Similar cost allowability requirements and identical administrative requirements are applicable to grants from
other Federal agencies.
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(1) Requests for proposals will be publicized and identify all evaluation factors
and their relative importance. Any response to publicized requests for proposals
shall be honored to the maximum extent practical;
(i) Proposals will be solicited from an adequate number of qualified sources;
(iii) Grantees and subgrantees will have a method for conducting technical
evaluations of the proposals received and for selecting awardees;
(iv) Awards will be made to the responsible firm whose proposal is most
advantageous to the program, with price and other factors considered; and
(v) Grantees and subgrantees may use competitive proposal procedures for
qualifications-based procurement of architectural/engineering (A/E) professional
services whereby competitors' qualifications are evaluated and the most qualified
competitor is selected, subject to negotiation of fair and reasonable
compensation. The method, where price is not used as a selection factor, can only
be used in procurement of A/E professional services. It cannot be used to
purchase other types of services though A/E firms are a potential source to
perform the proposed effort.
(4) Procurement by noncompetitive proposals is procurement through solicitation of a
proposal from only one source, or after solicitation of a number of sources, competition
is determined inadequate.
(i) Procurement by noncompetitive proposals may be used only when the award of
a contract is infeasible under small purchase procedures, sealed bids or
competitive proposals and one of the following circumstances applies:
(A) The item is available only from a single source;
(B) The public exigency or emergency for the requirement will not permit
a delay resulting from competitive solicitation;
(C) The awarding agency authorizes noncompetitive proposals; or
(D) After solicitation of a number of sources, competition is determined
inadequate.
(i) Cost analysis, i.e., verifying the proposed cost data, the projections of the
data, and the evaluation of the specific elements of costs and profits, is required.
(iii) Grantees and subgrantees may be required to submit the proposed
procurement to the awarding agency for pre-award review in accordance with
paragraph (g) of this section.
(f) Contract cost and price.
(1) Grantees and subgrantees must perform a cost or price analysis in connection with
every procurement action including contract modifications.

Cause

POS non-construction contracts are not procured or administered using trained and professional
contracting personnel responsible for protecting the integrity of the procurement process and
assuring that contractual provisions are enforced and adhered to. Instead, PSA contracts are
procured and administered by POS project management and engineering personnel who work
directly with consultant personnel whose services are being procured.
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In addition, PUR-2 contains a loophole that allows POS project and construction management
personnel to avoid legal review of amendments when the initial PSA award is in Category 3 or
Category C.

We were unable to determine within the scope of this audit if competition requirements are being
circumvented in order to avoid the additional time and effort that competition requires, or in
order to direct work to favored vendors. The latter cause is a distinct possibility.

Effect or Potential Effect
The circumvention of competition requirements inevitably results in higher costs for services and
creates situations where the highest quality and value of services obtained cannot be assured.

The circumvention of competition requirements also conveys a message to the consultant and
contractor community that the POS procurement process is not a fair one. This results in even
further limitations on the amount of competition POS gets when it procures goods and services.

Because Federal funds are being used for 3" Runway Project efforts and other projects, POS
faces the potential for the disallowance of substantial grant costs and the need to return this
money to the Federal government.*!

In addition, the manner in which PSAs are being procured allows for significant risk of fraud and
abuse. There are no controls in place to prevent a variety of fraud schemes characterized by
bribes, kickbacks, and illegal gratuities. Such schemes are very difficult to detect and, therefore,
this type of illegal activity may be occurring without POS awareness.

Recommendations

This finding supports our overarching recommendation regarding appointment of a Chief
Procurement Officer, establishment of an independent contract administration function, and
revision of the delegations of authority for approving construction management expenditures. In
addition, we recommend the following with respect to this finding:

Recommendation 13: We recommend that POS take immediate steps to review and enforce its
policies and procedures for awarding PSA contracts and establish controls to ensure that
competition requirements are not circumvented.

1 pOS’s Single Audit Report for the year ended December 31, 2004, contained a reportable condition, as follows:
Condition—Individuals responsible for preparation and review of claims submitted for reimbursement are not
familiar with authoritative literature related to allowable costs and activities for federal awards, such as the
OMB Circular No. A-87 and the 49 CFR Part 18. These requirements apply to all awards and grants received
from the federal government.

Effect—Lack of knowledge of the regulatory requirements of OMB Circular No. A-87 and the 49 CFR part 18
pose a risk of noncompliance with the grant agreements and failure to receive timely reimbursements from the
federal agency.
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Recommendation 14: We recommend that POS initiate a comprehensive review of all PSAs to
determine the full extent to which competition requirements have been circumvented, and take
appropriate corrective actions.

Recommendation 15: We recommend that POS revise PUR-2 to incorporate a limit on the size
allowed for amendments to Category 3 and Category C contracts so that a legal review becomes
necessary before a contract is allowed to exceed a specified limit. That review should be
designed to assure that:

1. The project scope of work is not being divided into smaller segments to avoid
PUR-2, statutory, or delegation of authority procedures.

2. The increased amended consultant responsibilities are generally related or
associated with the project scope utilized in the original consultant selection.

Recommendation 16: We recommend that POS (a) determine the extent to which costs in
violation of Federal grant requirements have been claimed for reimbursement and received from
DOT and other Federal agencies, (b) notify applicable Federal grant officers of these violations,
and (c) initiate corrective actions prescribed by Federal officials.

POS Response
The full text of the POS response to this finding is in Appendix E. POS stated that:

The Port acknowledges that there have been instances in which it has violated its
own procurement policies. Although many of the specific examples listed reflect
inadequate documentation rather than an absence of competition, Port staff has
sometimes failed to meet the requirements of its purchasing policies in the manner
indicated by the Performance Auditor. ...

The Port does not, however, believe the problems are as prevalent as indicated in
the finding. For example, the Performance Auditor relied on raw data from the
PeopleSoft Financial System to indicate the level of competition in selecting
consultants. PeopleSoft is the Port’s financial accounting and project costing
information system. The data in this system is not designed to document the level
of competition utilized with respect to a particular contract; that information must
be obtained from the actual contract files.

Auditors’ Additional Comments
We disagree that “many of the specific examples” in this finding merely reflect poor
documentation rather than circumvention of competition requirements.

We also disagree that the examples cited in this finding only evidence POS failures to follow its
own policies rather than violations of State law. POS has argued consistently that the only
professional services procurements it is required to compete are for A/E services. Several of the
examples in this finding are procurements of A/E services, including examples where such
services were procured without competition.

Cotton& :
Compaﬁy i GDR

67 TONSULTANTS



We also disagree that the possible fact that information in the POS PeopleSoft Financial System
is inaccurate means that these problems are not as prevalent as the finding indicates. If the data

in the PeopleSoft Financial System are inaccurate as POS asserts, it would possibly mean that
these problems are more prevalent than the finding indicates.
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Finding 2-B: A consulting agreement awarded in 1993 grew without competition from
$950,000 to more than $30 million.

Background

POS awarded an A/E contract in 1993 and has amended that contract at least 120 times over the
past 14 years to include services beyond those included in the original prospectus for the work or
in the initial contract. This contract has grown, without competition, from $950,000 to more
than $30 million.

Condition

AJ/E Firm F was awarded a contract to perform a “Preliminary Engineering Study for a Third
Dependent Runway” on October 1, 1993, fourteen years ago. The original not-to-exceed amount
of the contract was $950,000. Over the past 13 years, POS has amended the contract at least
120 times, increasing its value to $30,297,468, without competition. The contract remains

active.

According to the 1993 prospectus for services (titled Prospectus for Outside Services for
Preliminary Engineering for a Third Dependent Runway at Seattle-Tacoma International
Airport), the contract was to include:

... all required professional services to perform a detailed study and development of
conceptual plans for the addition of a third dependent runway at Sea-Tac. The
consultant's tasks shall be as follows :

1.
2.
3.

8.

9.

Research/Review of Port, County, City and State records as required.
Development of topographic maps of the current and future airport property.
Development of a detailed planning analysis to determine and optimize the third
runway location, length, elevation, and the location and geometry of the
connecting taxiways, and related facilities.

. Development of a detailed preliminary airfield improvement plan detailing the

proposed runway, connecting taxiways, and related improvements.
Development of a preliminary airport area plan detailing the proposed third
runway with related improvements and required relocations within Port
property as well as the surrounding area.

Preliminary analysis and development of alternatives for sources of fill material
within and outside Port property.

Perform preliminary geotechnical and hydrological investigation and analysis
as required.

Analysis of existing Navigational Aids required to be relocated and new
Navigational Aids necessary for CAT 111-B capability of the new runway.
Development of alternatives for the runway construction including a value
engineering analysis.

10. Preliminary analysis of alternatives for attenuation of noise from the proposed

runway through the use of berms or barriers.

11. Presentation/Coordination/Review meetings with Port of Seattle staff, FAA,

other government agencies, etc., as required.

12. Development of preliminary construction phasing plans.
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13. Development of detailed preliminary cost estimates and project schedules.
Following the authorization to proceed of the project the consultant shall complete the
work within One Hundred Seventy (170) calendar days.

The Prospectus also stated that [i]f a project becomes authorized the Port may, at its option,
retain the selected consultant to complete further design on the project and other related work.

The scope of the additional $29,347,468 in services went well beyond the original scope of
work—design, further design, and related work. For example, additional services purchased
non-competitively through this contract included the following:

Amendment 25 ($735,869): provide “PM staff to 3rd Runway Project team.”

Amendment 29 ($49,160): “Relocation of the Weyerhaeuser Facility, hazardous
material shed, and decant station, ... Fire training area fill area removal, ...
Weyerhaeuser facility access.”

Amendment 30 ($200,000): (there was no scope of work description in the project files
for this $200,000 increase.)

Amendment 33 ($1,785,424): “Engineering services for 1999 and 2000 projects, 3rd
runway” including “Task 1: Ongoing program management,” “Task 10: Wall/slope
evaluation peer review,” “Task 11: 3rd Runway construction office support, “Task
13: ”Assis